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COMPARATIVE 
FEDERAL CONSTITUTIONS 

0 * What an the objects, scope and significance of the 
preamble to the Constitution of India ? Is membership of the 
Commonwealth consistent with India's Sovereign Democratic 
status ? 

Ans. In modern times, it has become customary, 
following the example of the United States, for written 
constitutions to be preceded by a preamble. Among 
recently made constitutions, such preambles are to be 
found in those of India, Ireland, Burma, Japan, etc., the 
constitution ol the Soviet Union having no preamble. 

Broadly it may be said that the purpose of the 
preamble to anv law is to express the wish and intention 
of the body n> >king the law. The same may be said of 
a constitution and then the function of the preamble 
becomes to serve as an expression of the wishes, 
intentions, ideals and aspirations of the framers of the 
constitution. ( As Justice Story puts it, the importance of 
examining the preamble, for the purpose of expounding 
the language of a statute has been long felt, and 
universally conceded in all juridical discussion. It is an 
admitted maxim in the ordinary course of administration 
of justice that the preamble of a statute is a key to open 
the mind of the makers, as to mischiefs which are to be 
remedied stud the objects which are to be accomplished > 
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by the provisions oHhc statute There does not seem 

any reason why, in a fundamental law or constitution 
of government, an equal attention should not be given 
to intention of the framers, as stated in the preamble. f 
Thus, it may not be too much to say that the preamble 
makes clear in a nutshell the philosophy of a constitution 
and the preamble may rightly be looked upon as the 
proper yardstick for measuring the worth of the 
constitution. 

But at the same time, it must be remembered that 
the preamble is not regarded as an integral pari of the 
operative portion of the constitution inasmuch as the 
government or its different branches do not derive 
any of their substantive powers from it which is taken 
into consideration for ascertaining the extent and pur- 
pose of any constitutional provision only when there is 
any doubt or ambiguity (jn other words, “us it slates 
or professes to state, the general object or intention of 
the legislature in passing the enactment, it may legiti- 
mately be consulted to solve any ambiguity or to fix the 
meaning of words which may have more than one, or to 
keep the effects of the Act within its real scope, when- 
ever the enacting part is in any of these respects open 
to doubt,” but cannot be allowed to control the 
express provisions of the constitution. 

Now, as regards what a preamble should be like, 
there seems to be two broad schools of opinion. One 
school holds that since the constitution is the basic law 
governing the entire political life of a people, its preamble 
should rightly make clear the philosophy of the 
constitution in a manner and language suited to rousing 
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the enthusiasm and respect and loyalty of the people. But 
the other school holds that “a constitution is a legal 
document. It is intended to state supreme lules of law. 
It should confine itself to stating rules of law, not 
opinions, aspirations, directives and politics.” Without 
going into the respective mci its and otherwise of these 
opinions, it may be pointed out that a constitution is, 
as Aristotle says, a w ay oflifc a people has chosen for 
itself and their loyalty and allegiance to it is naturally 
dependent on its ability to help them in the realisation 
of the ideals they have set before themselves. 

Coming In an examination of the nature and signifi- 
cance of the preamble to the Indian Constitution, we 
find the whole thing well worth quoting in full. It runs 
as follows : “We, the people of India, having solemnly 
resolve 1 in constitute India into a Sovereign Democratic 
Republic anJ’osecuu to all its citizens justice, social, 
economic and political ; liberty, of thought, expression, 
belief, faith and woislnp ; equality, of status and of 
opportunity and to promote among them all fraternity, 
assui ing the dignity of the individual and the unity of 
the nation ; in our Constituent Assembly this twentvsixth 
day of November, 1949, do hereby adopt, enact and 
give to ourselves this Constitution.” 

First, what is the significance of the expression “we, 
the people of India” In this respect also, the United 
States, can claim to be pioneer and this expression “we 
the people” is also to be found in many other modern 
democratic constitutions. Simply stated, this expression 
means “the government proceeds directly from the 
people ; ft ordained and established in the name of the 
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people ; its powers are granted by them, and are to be 
exercised directly on them, and for their benefit.” Some 
critics point out that the members of the Indian Cons- 
tituent Assembly were not directly elected by the people 
and as such anything done by them cannot be rightly 
regarded as done in the name of and on behalf of the 
Indian people. But while there is some force in this 
argument, it seems an adequate answer is provided by 
Dr. S. P. Mukherjee when he says “If you look at’ the 
preamble, you will see that it was not a particular 
political party that passed the Constitution. We took 
upon ourselves the enormous privilege of describing 
ourselves as the people of India who met, sat and dis- 
cussed for months and years and then gave a Constitution 
to the Country. That was just as it should have been.” 
In other words, the Constitution of India may justly be 
looked upon as the handiwork of the Indian people in 
its collective capacity. As a result, the Union of India, 
though divided into different States for administrate 
convenience, is an indestructible union with no sight to 
secede on the part of the States. 

Secondly, we turn to the phrase, Sovereign Demo- 
cratic Republic. The meaning of Sovereign is clear 
enough ; it means full independence, externally and 
internally. But a few words in explanation of Democratic 
Republic are necessary. The word republic simply 
means a State in which there is no hereditary monarchy. 
But it can be either democratic or undemocratic. And 
democracy may be said to involve four* principal things : 
first, people, not a legalised monarch or class, arc the 
source of all political power. The people or those 
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eligible by the law of the land directly choose the prin- 
cipal agents of government, and through their agents, 
indirectly, all other persons who have political power 
over life and property ; second, through agents chosen 
by the voters, all laws are made ; third, at fixed periods, 
all chief agents of government, at least legislative and 
executive, must either retire or if they seek continuance 
in power, submit themselves and their actions to the 
review at the polls ; fourth, in this process, all voters arc 
equal, that is, each one without regard to intellectuals, 
moral or economic qualifications, has one vote and in 
elections, as a rule, the candidate who receives the 
highest number of votes, is elected. In short, democracy 
logically signifies equality in voting power, equality in 
the right to seek and hold office, and majority rule in 
election 1 . LJui rhis is democracy in its political aspect 
only and since democracy is neither complete 1101 
enduring unless extended to the social and economic life, 
it may well 1 e ffiat the word democratic used in the 
preamble has to do more with the latter than with the 
former. And such an assumption tends to be corrobora- 
ted by the purposes of the Constitution, as set forth in 
the preamble, to secure justice, Mbcrty, equality and 
fraternity. 

modem democratic community needs liberty as 
equality. But there is a great need offraternity. Frater- 
nity means a seuse of common brotherhood and this 
sense of brotherhood alone can reconcile liberty and 
equality which have a tendency to quarrel. And justice, 
again, may fce regarded as the basic principle underlying 
all social relations organised on the basis of liberty. 
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equality and fraternity which really cannot co-exist 
without recognising some limit of justice. So, in a word, 
we may say that the purpose of the Constitution, as set 
forth in these lines of the preamble, is to create a 
community characterised by these high principles, a 
community which is democratic in all its aspects. 

Finally, there is another point to be settled. Some 
have *said that India's continued membership ol the 
Commonwealth means a limitation on her sovereign 
status. But both theoretical and practrcal arguments can 
be given to show the untenability of such a view. In the 
first place, India with the new Constitution adopted, 
declared herself a republic, and with that declaration, 
“the Crown of England ceased to have any legal or 
constitutional authority over India and no citizen of 
India was to have any allegiance to the British crown.” 
But even as a republic, India decided to continue her 
membership of the Commonwealth which itself, as a 
result, has undergone a change of conception through 
that decision. The Commonwealth has non become a 
free association of independent nations and India’s 
decision to remain within it is simply an agieemcnt by 
free will, to be terminated by fiee will, in no way 
hampering her freedom of action. Again, sovereignty is 
essentially a question of fact and judged thus, thcie is 
absolutely nothing to show that Commonwealth member- 
ship means a limitation on sovereignty. 

.0- Discuss the distribution oj legislative power* between 
the Union and the State m India Do you think that the scheme 
of distribution is likely to cause apoplexy at tk centre and 
acmemia at the extremities ? 
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Ans. Distribution of power between the union and 
the units may well be regarded as the sine qua non of 
a federal system. This may take different forms accord- 
ingly as difFeieut piinriples are followed, time, place and 
circumstances being the determinining factors. And on 
these may depend the nature and extent of federalism of 
a particular constitution. Accordingly, in spite of the 
Indian Constitution showing a rather high degree of 
centralising bias, the basic fact of an essentially federal 
system as based on a constitutional divbnn of power 
between two parallel sets of government cannot be 
denied. Despite the piescncc of rather too many 
agencies and devices through which the union can 
exercise cont ol over the units, the fact remains that 
under the Constitution the States ai** not mere delegates 
of tnc union and the powers of both must be exercised 
under some limitations, coming from a common source, 
the Constitution itself. This distribution of power, 
again, pro* C'U along two lines "the t< nitoiy over which 
the Federation and the units shall, respectively have 
their jurisdiction and the subjects to which their 
respective jurisdictions shall extend . 0 The Constitution 
of India naturally follows those lines and the arrange- 
•ment under it is as follows : The territory to which the 
jurisdiction of a State extends is naturally limited to its 
own boundaries while the union is not so limited Thus 
the union enjoys a jurisdiction over the entire territory 
of the Union of India though its power is subject to 
certain constitutional limitations. 

As regards the distribution of legislative powers the 
Constitution of India continues the three fold divison 
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made by the Government of India Act, 1935. All the 
possible subjects of legislation are divided into three 
lists, the Union List, the State List and the Concurrent 
List. The Union List contains 97 subjects and its name 
is an indication that it is a list of the subjects over which 
the union will have exclusive legislative jurisdiction. 
It includes subjects like defence, foreign affairs, commu- 
nication, cuirency and coinage, etc. 

The State List is one of 65 subjects over which the 
States will enjoy exclusive legislative jurisdiction. It 
contains subjects like public order and police, local 
government, agriculture, education, etc. 

And the Concurrent List contains 17 items over which 
legislative jurisdiction will be shared by the union and 
the units This list contains subjects like criminal law 
and procedure, marriage, insurance, economic planning, 
etc. Under this list, it is provided that in a case of 
conflict between a State law and a Union law, the 
former will be void and the latter valid 

As regards the residual power, the Indian Constitution 
follows that of Canada and vests the residual power 
with the union. In this connection, it may be pointed 
out that the scope of the fully enumerated powers of 
the union is so great and usually the courts interpret 
them so liberally since the coming into force of the 
Constitution up to the present there has not been any 
case of exercise of the residual power by the union. 
Also, the Constitution provides for a great expansion in 
the power ol the union by saying that the Union 
Parliament can make law on State subjects *if (i) the 
Rajya Sabha passes a resolution by a majority of two- 
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thirds of its members present and voting, declaring 
that it is necessary in the national interest for the Union 
Parliament to legislate on a subject even though it is a 
State subject ; (ii) a proclamation of emergency made 
by the President is in operation ; (iii) two or more 
States by agreement between themselves request the 
Union Parliament to make law on a subject which falls 
within the jurisdiction of the State. Also, Parliament 
has The power to make law on any subject “for the 
purpose of implementing treaties or international agree- 
ments and conventions.” 

Ihis scheme of distribution of legislative powers 
under the Indian Constilution may be criticised on 
many grounds. Some ol the more important points of 
criticism may be put as follows. First, the arrangement 
made b v uir; Indian Constitution may be said to be a 
little cumbersome. This charge may be supported thus. 
There are two bioad ways in which division of power 
between the u* ion and the units may be made. One 
is to give cerium specific powers to the union and leave 
the rest to the units. This has been the method 
followed by the United Stales, Australia Switzerland 
and the Soviet Union And the other is to give to 
certain specific poweis to the units and leave the rest to 
the union. This has been the method followed by 
Canada. Indian Constitution does not follow either of 
these two wholly, takes something from both and the 
result is naturally a little more complicated. 

Secondly, the entire scheme of distribution of power 
between tlje unils and the union in India is basically 
bent upon securing a union which is so much stronger 
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than the units that according to some, its federal 
character is compromised and Prof. Wheare at least is 
not prepared to regard it as more than quasi-federal. 
And this again given lisc to the charge that the arrange- 
ment made by the Indian Constitution will produce 
apoplexy at the centre and acmemia at the cxliemities. 
The basic defence against such a charge, however, is 
that the scheme of distribution of powci 01 even the 
constitution itself must be ultimate]) a reflection of the 
exigencies of circumstances in which it comes to be 
made. And to any student ol Indian affairs, the grim 
circumstances preceding and following the making of 
the Constitution are sufficient to justify or at least to 
explain the framers anxiety to secure a stiong union. 

Thirdly, making of three lists of subjects is also 
criticised by some. Prof, Wheare says, “it is, indeed, 
difficult enough to interpret one list of subjects 
consistently, when a second or even a third is added, 
the task of the courts becomes most complicated and 
confused. ’’ And that this charge is not wholly to be 
ignored is shown by the experiences of Canda as well as 
of India during the regime of the Government of India 
Act, 1935. In fact, the three existing lists of subjects 
under the Indian Constitution can be seen to be 
descending directly from the scheme adopted in the 
Government of India Act, 1935. Nevertheless, 
“experience has shown, both in India and elsewhere, 
that there are certain matters which cannot be allocated 
exclusively either to a Central or to a Provincial 
Legislature, and for which, though it is often desirable 
that provincial legislation should make provision, it is 
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equally necessary that the Central Legislature should 
also have a legislative jurisdiction, to enable it in some 
cases to secure uniformity in the main principles of law 
throughout the country, in order to guide and 
encourage provincial effort, and in others again to 
provide for mischiefs arising in the provincial sphere but 
extending or liable to extend beyond the boundaries of 
a single province.” 

conclude, as regards the charge that the union has 
been made much too strong, the truth of it can hardly be 
denied. But there arc two considerations to be taken 
into account before condemning the whole thing in a 
sweeping manner . First, ^centralising tendencies have 
been important in almost every democratic society in this 
century. Central governments have taken an increasing 
share of mal resources for their traditional function 
of defence. Central governments have also acquired 
new functions, as government regulation of and interven- 
tion in the economy has grown, as the central govern- 
ments have p' ed more effective regulators than the local 
ones ; and, not least important, as the central govern- 
ments have proved much more effective tax collectors. 

strands of functional union are crossing lines of 

geographical subdivision in increasing numbers, knitting 
national societies closely together.” That is to say, what 
is happening in India is happening nearly everywhere. 
And secondly, in theory the union is without doubt much 
stronger than the States, but what of practice ? In prac- 
tice, at least since .the death of Jawaharlal Nehru, the 
tendency unmistakably is towards the States more and 
more asserting themselves and plenty of instances can be 
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given where important policies laid down by the union 
have been really sabotaged by the States. Thus in 
practice, inevitably political considerations are bound to 
be more important than mere legal or even constitu* 
tional ones and the personalities involved are also an 
important factor. So the least that can be said is that 
matters in real life are not nearly as neat and clear cut 
as in theory and hence judgment is difficult. 

fl^Q. “ India is a unitary Slate with subsidiary federal 
features rather than a federal State with subsidiary unitary 
features .” — Discuss. 

Ans. The Constitution of India, though essentially 
establishing a federal structure, does not use the term 
federation. According to Dr. Ambedkar, the chief archi- 
tect ot the Constitution, the language of Article 1, descri- 
bing India as a union of States, has two advantages in 
that it indicates that the Indian federation is not the 
result of an agreement by the units and that the compo- 
nent units have no right to secede from the union. 
While these are without doubt sound considerations, 
they do not, however, by themselves establish the claim 
to federalism For that an examination of the salient 
features of the Indian Constitution in terms of the usual 
requirements of a federal structure will have to be made. 

Before we begin such an examination, one or two 
things must be made clear. There is, firstly, no univer- 
sally accepted definition of a federation. Secondly, the 
constitution of the U. S. A. is usually taken as a model in 
this respect. But since the United States’ Constitution 
was framed and adopted, there have been jnany other 
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constitutions which are accepted as belonging to the 
federal category but which depart widely from the 
model. Also it may be asked whether there is any 
federal constitution which complies wholly with the 
federal principle in theory as well as in practice. Even 
in the U. S. A. and Switzerland, the two cases approach- 
ing the federal model most closely, certain strong 
tendencies are in operation which largely subvert their 
federal character, in practice if not in form. Thus fede. 
ratidn also like most other things in life must be accepted 
as a matter of more or less and due allowance must be 
made for the special circumstances in every case. And 
in that light, it becomes understandable that federalism 
in recent years tends to be regarded more as a functional 
than as an institutional concept having certain charac- 
teristics, and such a functional view gains added strength 
from thi manifest consideration that ^institutions are 
not the same-tiiing in different social and cultural 
enviionments.” 

Now, comin to the basic features of a federal system, 
which genera:^ command common acceptance, these 
must be set forth as follows. First, there will be two 
parallel sets of government, one at the national or federal 
level and the other at the level of the States. Secondly, 
pojver is to be divided or distributed between those two 
sets of government each of which will have thus a sphere 
of its own in which it can function without let or 
hindrance from the other. Thirdly, the distribution of 
power is effected through the instrumentality of a consti- 
tution which is Written, rigid and accepted as the 
supreme lavy of the land. Fourthlv. the supremacy of 
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the constitution necessitates the existence of a special 
coutt to function as the interpreter and guardian of the 
constitution. All these features characteristic of a 
federation are present in the Indian Constitution which 
nevertheless differs from a typical federation in some 
very important respects. These may be described as 
follows. 

Firs^ a federation like United States is formed 
through the coming together of some independent 
States and putting some of their powers in common 
custody. But besides this process called federation by 
aggregation, there may be federation by disaggregation 
also as shown by the example of Canada where unitary 
State is converted into a federal State, the provinces 
being given the status of the States in a federation. In 
India also the latter process was followed, the federal 
principle being first introduced by the Government of 
India Act, 1935 which provided the structural model for 
the new constitution. But a federation coming into 
existence through the transformation of a previously 
unitary State is as much entitled to be called federal as 
one coming into existence through aggregation of previ- 
ously sovereign States. 

Second, Indian federation differs from a typical 
federation like the United States in respect of the position 
of the States also, and that for easily understandable 
reasons. In the United States, since, the units were 
previously sovereign States, naturally they took steps, in 
making the constitution, for safeguarding and keeping 
to themselves as much of their powers as was practicable. 
But here in India, circumstances were wholly different. 
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the units never having enjoyed any semblance of 
sovereignty. Thus it is no wonder that corresponding 
lafeguards regarding State rights are not to be found 
here. This also explains many other things such as 
Vesting of the residuary powers in the union ; the Constitu- 
tion laying down the constitution of the States also ; a 
major role being given to the union in the amendment 
of the Constitution ; the power of the union over the 
States in both executive and legislative spheres, 
exercised through the President’s power of appointing 
the Governor of a State, and of disallowing of a State 
law, etc. 

Third, the Indian Constitution also creates what may 
be described as an indestructible union and it also like 
that of the U. S. A., does not iecognisc the right to 
secede on the part of the States. But whereas in the 
U. S. A. the federal government docs not possess the 
power to redraw the map of the country without the 
consent of the legislature of the State or States concern- 
ed, the Indian Constitution empowers the Indian 
government to reorganise the States and alter their 
boundaries by a simple majority in the ordinary process 
of legislation without any need or obligation for consult- 
ing the State legislatures concerned. 

Fourth, the Indian federation not being the fruit of 
an Agreement between sovereign States does not guaran- 
tee any equality of the component units, which, however, 
is a cardinal principle in the United States’ Constitution 
reflected in the equal representation of each State in the 
Senate. Thus it may be said that in the Indian Consti- 
tution we do not find any provision for safeguarding 
CFC-2 
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the interests of the smaller States from being overridden 
by the combined weight of the larger and more populous 
States. 

Fifth, the constitution of the U. S. A., true to the 
federal principle in its entirety, establishes what may be 
called a truly dual polity, with dual systems of officials, 
rights, citizenship, and courts. But in India, wliiie there 
are two sets of executive and legislature, the judicial 
system and the citizenship have been unified together 
with unification in the machinery of election, accounts 
and audit. 

Sixth, the Constitution provides both for normal 
circumstances and foi emergencies. During emergences 
to be proclaimed b) the President, the Union government 
has been given ample power to run the country in a 
truly unitary mannei. But even apart from any emer- 
gency, even duiing normal times, the power given to the 
Union government is so great in extent and character 
that it seriously upsets the balance between the Union 
and the States which some say is essential to the federal 
.system. The Union government has not only a formi- 
dable union list and a concurrent list of poweis, it also 
can easily encroach upon the State list of powers when- 
ever necessary in the national interest. Again, the 
Union government has the power to issue directives upon 
the State governments for ensuring due compliance with 
its executive and legislative actions and has also the 
power of superseding any State government on the 
ground of the lattei ’s failure to ensure such compliance 
or refusal to do so. 

From all this, it is manifest that in the Indian Consti- 
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tution while there are the basic features of a federal 
system, there are at the same time certain features which 
are not federal but unitary. The existence and strength 
of these unitary features cannot be denied and it is this 
that makes Prof. Wheare to describe it as a constitution 
essentially unitary with certain subsidiary federal 
features. But there are others who do not share the 
view. Prof. Alexandrowicz, for example, says Indian 
federation is a class by itself. Prof. D. N. Bancrjec des- 
cribes it as a federal constitution with a very strong 
unitary bias. But all these verbal quibblings turning 
mainly on the particular use of word. So the best thing 
perhaps is to say that the Indian Constitution exhibits a 
co-existence of ihe basic federal features with some 
unitary feature, that there is no reason for not calling 
it a federal constitution, that its character is basically a 
math i tim 'h more of practice than of theory. 

In practice, again, we find developments have been 
such as to lender any clear cut judgment \ery difficult 
inasmuch iv f aces may be identified which go to 
strengthen tne unilaiy tendency and also forces favouring 
the federal rharactei are there. There is the federal 
system working smoothly but in a country dedicated to 
economic planning on a vast scale, the Union has inevi- 
.tably to provide direction and leadership for co-ordinated 
efforts and its role becomes much greater in view of the 
patent failure of the States as well as private business 
to play their expected role in terms of finance as well 
efforts. 

On the other hand, Paul Appleby, the American 
specialist in public administration has pointed out that 
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the Union government has relied on the States for a large 
part of its administration. In fields like development, 
planning and education, the Union has had to rely on the 
States to carry on policy and often it has countered 
stubborn resistance or reluctance to act. Reorganising 
the political map of the country along linguistic lines 
has probably weakened a major threat to national unity 
but clearly the stresses resulting from frustrated linguistic 
feelings are "still there and great. And Appleby finds 
great danger in all these. 

Under the circumstances, the centralising tendencies 
of the Indian Constitution are not surprising. Also, it 
may be said that India merely presents one of the most 
extreme manifestations of centralisation in a democratic 
State, a tendency to be found all the world over under- 
mining the federal principle even in well established 
federations. But from a practical point of view, the 
more important question is whether the combination of 
federal and unitary features is an advantage or a dis- 
advantage. To an adherent of cither pure federalism 
or pure unitarianism, it is certainly not an advantage. 
But if we cast aside such theoretical preoccupations, it 
may be that, after all, it is a great advantage in that the 
constitution can be run along either line as needs and 
circumstances dictate. 

A * Q. “ The method of amendment provided by the Constitution 
of India strikes a just balance between flexibility and rigidity . 
It provides a variety of I amending processes — Setalvad. 

Discuss . 

Ans. Generally 
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and flexible and federal constitutions are usually made 
rigid by the provision of a special procedure for amend- 
ment. This is considered by some to be an essential 
feature of a federal constitution as it, for example, 
obtains in the United States. But the difficulty of 
amending the constitution in the United States, is 
notorious and in any case the need for a process of 
amendment which makes possible smooth adaptation 
to changing needs and circumstances is apparent. Thus 
it is no wonder that the authors of the Indian 
constitutions have introduced an element of flexibility 
into a written federal constitution which naturally has 
some rigidity. At the same time the flexibility in- 
troduced is not so great as in the United Kingdom. Thus 
it is seen that in this regard, the Indian Constitution 
strikes u middle path between the constitutions of the 
United Kingdom and the U. S. A. by providing a method 
of amendment which is partly rigid and partly 
flexible. 

Article 36^ of the Constitution describes the method 
of amendment. Three different types of processes are 
provided. First, for amending certain provisions, a 
legislation by Parliament by simple majority is enough. 
Secondly, for certain other provisions, not simple but a 
special majority, that is, two-thirds majority of those 
present and voting as well as a total membership in each 
House is required. And thirdly, there are certain other 
provisions for which the process of amendment is a little 
more difficult. In this case, the proposed amendment 
has to be supported by a two-thirds majority of those 
present and voting as well as a majority of total 
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membership in both Houses of Parliament and then 
ratified by at least half of all the State legislatures. 

Creation of new States or reorganisation of the 
existing States, creation or abolition of second chambers 
in the States, etc. are matters in which Parliament 
can amend the constitution by a simple majority. 
Matters like the election of the President, the manner 
of that election, the extent of the executive power 
of the Union, extent of the executive power of the States, 
the Union judiciary, the High Courts, representation of 
States in Parliament, relation between the Union and 
the States, method of amendment of the Constitution, 
etc. require a special majority in Parliament plus 
ratification by not less than half of the total number 
of State legislatures. And for other provisions, only a 
special majority but no ratification by the States is 
necessary. 

Therefore, the process of amendment laid down by 
the Constitution of India may be characterised in this 
way. The Constitution is to be regarded as rigid in 
so far as amendment requires a special majority and 
in some cases, also the ratification of the State 
legislatures: But this rigidity is qualified in many ways. 
First, there is no provision for a special body for 
amending the Constitution. Secondly, all bills for 
amending the Constitution must originate in either 
House of Parliament, the State legislatures being 
without any power of initiative in this regard. Thirdly, 
bills for constitutional amendment are to be passed in 
the same manner as ordinary legislation. Fqurthly, no 
provision of the Constitution is unamendable and even 
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the method of amendment as laid down in Article 368 
may be changed through appropriate legislation by 
Parliament. Fifthly, even the provisions dealing with 
fundamental rights can be changed easily by Parliament 
and naturally, a Constitution Amendment Act cannot be 
declared void on the ground of its incompatibility with 
the fundamental rights. 

Thus, all these qualifications upon the natural 
rigidity of a federal constitution must be seen as in- 
troducing a very large degree of flexibility. Again, 
experience shows that the rigidity or flexibility of a 
constitution does not depend upon the prescribed 
procedure alone. To a much greater extent it depends 
upon the real wishes of the dominant group in society 
which mav have real changes even though the letters 
remain unchanged. And in our case, the method of 
amendment has proved to be, instead of too rigid, as 
some feared, too flexible .as shown by nearly a score of 
amendments s : :ce its inception on January 26, 1950. 
So long as a party has a solid majority in the Union 
Parliament, and in most of the States, the process 
becomes clearly not too difficult, but too easy. The 
temptation to take to constitutional imendment becomes 
particularly great when the ideals of a social welfare 
State are apt to be balked by the court insisting on due 
process and other legal safeguards. But while the 
device of judical review as it obtains in the United 
States may or may not be fully consistent with a 
democracy in the populist sense, the fact remains that 
if constitutional amendment is frequently resorted to with 
the idea of getting clear of adverse judicial opinion. 
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then not only all idea about the supremacy and sanctity 
of the fundamental law of the country is destroyed but 
there may follow other serious consequences which we 
would do well not to ignore. 

Thus, though the Constitution may be said to “strike 
a good balance” by placing “extra safeguards in the 
amending process so far as those parts of the Constitution 
are concerned which contain the division of powers 
between the States and the Union,” and by requiring 
“the concurrence of the legislatures of at least half the 
States in their amendment, and though it is true that 
the constitution is really a means which should not be 
made much of, yet it can be said that the real criticism 
of the process of amendment laid down by the Constitu- 
tion of India is not that it introduces a variety of 
amending processes making the constitution partly 
rigid and partly flexible but that the whole process 
makes amendment too easy in practice, under the 
existing circumstances. Constitutional government is a 
new and delicate experiment in the country and history- 
shows that it is very largely a matter of popular habits 
and tradition. And popular habits imply some element 
of fixity, -permanence, rigidity, etc without which habits 
cannot grow over a rather long period of time. Though 
our Constitution does not neglect the problem in theory, 
in practice it does, considering the actual state of things. 
It may be said that inculcation of the habits of constitu- 
tional government cannot be the task of a constitution 
which is rather their expression. True, but neverthe- 
less the Constitution ought to have laid down far more 
definite guide lines in this regard as well as towards 
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the inevitable contemporary tendency towards a wel- 
fare State, which would have made unnecessary many 
of the amendments that have actually been made so far. 

Examine the claim of the Parliament of India to 
sovereignty. To what extent and under what conditions is it 
permissible for the Parliament of India to delegate its 
functions ? y 

Ans. As- regards the constitutional position of Indian 
Parliament, the primary question is whether it is a 
sovereign or a non-sovereign body, It is a non-sovereign 
body on account of the following considerations. In the 
first place, the Constitution is a written document and a 
written document almost inevitably means some limita- 
tions on governmental organs which are always under 
oblige chit to work within the framework provided by 
the Constitution, the fundamental law of the country. 
Secondly, the Constitution establishes a federal system 
which is characterised by a division of power between 
the Union ..nd the units, the result being that all powers 
are not within the scope of the Union. Thirdly, as, in a 
federal system, the units are given a jurisdiction which is 
constitutionally made free from interference by the 
Union, except under certain stated circumstances, the 
existence of the sphere of the unit itself constitutes a 
limit to the competence of the union. And, fourthly, 
the Union itself has a legislative power which must 
always respect certain constitutional limits and the laws 
of the Union are generally subject to judicial review. In 
short, the # Parliament in a federal system cannot in the 
nature of things be a sovereign body in the sense in 
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which the Parliament in Britain is sovereign, This is 
also the case in the U. S. A. where the congress has only 
a limited power of law making, being permitted by the 
Constitution to make law only on eighteen topics and 
its laws are really “of the nature of bye-laws valid whilst 
within the authority conferred upon it by the constitu- 
tion but invalid or unconstitutional if they go beyond 
the limits of such authority.” 

Now, Prof. D. N. Banerjee is of the opinion that Res- 
pite the arguments put above, it is not proper to describe 
unqualifiedly our Parliament as non-sovereign. He says 
it is partly sovereign and partly non-sovereign. And for 
regarding the Indian Parliament as partly sovereign, his 
main argument is put thus. “Our Parliament is 
virtually under what may be referred to as the first 
paragraph of Article 368 of the Constitution also a 
sovereign law-making body, like the British Parliament, 
for the purpose of effecting certain constitutional amend- 
ments, with only some slight procedural changes.” Also, 
the limitation that is inherent in a written constitution 
is thought by him to be not of much value inasmuch as 
“classification of constitutions on the basis of whether 
they are written or unwritten is illusory.” 

But it may be pointed out that Prof. Banerjee’s view 
is not tenable as is evident from the fact that in order to 
show the sovereign character of Indian Parliament, he 
has to introduce two qualifications in one sentence. In 
point of fact, what he does is to show that Indian Parlia- 
ment is “virtually” sovereign and even that “with some 
slight procedural changes.” But through these two 
loopholes, the whole case is given away because the 
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British Parliament is sovereign with no “virtually” about 
it and with no “some slight changes in procedure.” In 
one word, to try to pul the Indian Parliament on a par 
with the British Parliament so far as the question of 
sovereignty is concerned is stretching matters a bit too 
far involving violence to facts. 

To conclude, the Constitution of India is the supreme 
law of the country. Though the Indian Parliament has 
been empowered to make certain amendments, yet that 
also is a power granted by and under the Constitution 
wnich must be obeyed by all government organs. And 
the character of a parliament under a federal system 
simply cannot be like what it is in Britain where the 
Constitution is both unwritten and unitary. 

The term “delegated legislation” also, like many 
other legcii and constitutional terms, comes from British 
constitutional law. In Britain, delegated legislation is 
legislation not by Act of Pailiament but by Orders-in- 
Council, Orders Warrants, Regulations and Rules and 
has been a paic of the parliamentary system for at least 
six hundred years. Parliament, however, made but 
sparing use of the power until the end of the nineteenth 
century when a changing idea of the part to be played 
by the State in the life of the community made inroads 
upon parliamentary time and made the system to be 
adopted on a more extensive scale. And during the 
twentieth century the ever increasing activity of the 
State has meant still more pressure on parliamentary 
time, a result of wliicli has been the general acceptance 
of the system of delegated legislation with almost every 
Act of Parliament containing provision for its use. 
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In India during the British rule, the system was not 
unknown. But since the creation and adoption of 
the new Constitution meant an entirely new basis of 
constitutional life, whether the system of delegated legis- 
lation was permissible under the Constitution became a 
debatable point. An opportunity soon arose for having 
an authoritative opinion on the point. The President of 
India under Article 143 of the Indian Constitution 
referred the Delhi Laws Act 1912, the Ajmir-Merwara 
(Extension of Laws) Act 1947 and Part C States (Laws) 
Act 1950 to the Supreme Court for opinion. A full bench 
of seven judges of the Supreme Court considered the 
issue and decided by a majority opinion that the Indian 
Constitution did not permit the Legislatures to delegate 
their respective legislative functions. 

Generally speaking, delegated legislation in the sense 
of the Legislature delegating its power to some other 
branch of the government, say, for example, the execu- 
tive, may be prohibited on the basis of three broad 
principles. First, there is the principle of the separation 
of powers and this theory, as a fundamental feature of 
the U. S. Constitution has been seized upon by the 
judiciary- theie to prohibit the Congress from delegating 
its legislative power to any other organ. But obviously 
in a parliamentary system like the Indian one, the theory 
does not apply and thus was rejected by the Supreme 
Court of India. Secondly, there is the principle that a 
power which is itself delegated connot be delegated again. 
This principle also while applicable . in the U. S. A., 
was not considered so in the Indian context because 
in the opinion of the Supreme Court, the Legislatures 
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-here were nor delegates of any other authority but 
autonomous authorities. Thirdly, there is the principle 
tof Constitutional Trust and Implied Prohibition and it 
was this principle that the Supreme Court applied in 
reaching its opinion. The Court analysed various 
Articles of the Constitution in the light of this principle 
and reached the conclusion that "‘though the Constitu- 
tion did not expressly vest the legislative power in the 
Legislature, it had made elaborate provision as to how 
and by*whom the legislative power was to be exercised, 
and the very fact that in some cases, for example, in 
emergency, it expressly provided for a delegation of the 
legislative power showed that the intention of the Cons- 
titution was that the legislative function must be exercised 
by the Legislature itself and that outside the express 
provisions contained in the Constitution itself there 
kcould be no delegation of the legislative power. The 
doctrine, however, was confined to the essential functions 
of the Legislature because delegation as to matters of 
detail was a nec^si'/ under modern conditions.'” 

And, in the opinion of the Court, the essential func- 
tions of the Legislative include (i) “to declare what 
the laws shall be in relation to any particular territory 
or locality ; (ii) the power to extend the duration or 
operation of and Act beyond the period mentioned in 
the Article itself; and (iii) the power to modify an Act 
without any limitation to the extent of modification.” 

Thus, in summary, we may say that Supreme Court 
was “reluctant to accept transfer of power to the 
Executive in the mutter of essential legislation, which 
would have resulted in delegation in the strict sense.” 
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The Court, however, “admitted the possibility of transfer 
of non-essential legislative power relating to conditional 
and subordinate legislation/ 5 There are two Articles in 
the Constitution, however, which allow delegated 
legislation in the strict sense of the word “According to 
Article 353 (b) Parliament in case of a proclamation of 
emergency made by the President is competent to confer 
powers on the Union and on officers and authorities of 
the Union. Similarly according to Article *°>57 in case of 
failure of the constitutional machinary in a local State, 
Parliament can delegate the power of the Legislature of 
the State to the President.” Apart from the condition 
enumerated by these two Articles, delegation of essential 
legislative power is not peimitted under the Indian 
Constitution as interpreted by the Supreme Court. This 
does not, however, preclude the executive authority 
from being vested with the power to make what is called 
subordinate ligislation, a power which includes that of 
modifying existing or future laws, except for essential 
changes which basically mean a change in policy. 

£ ,Q. Discuss the correct constilatimud position of tfo> 
President of India . 

Ans. The Indian Constitution creates a parliamentary 
system of government on the British model with an 
elected President at the head. And the Constitution 
vests all the power of the Union government with the 
President. This creates a doubt about the correct cons- 
titutional position of the President. Broadly, there are 
two views on this point, one saying that “The President > 
is the head of the nation but not of the Executive. He 
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represents thS nation but does not rule the nation and 
the other view saying that “The President oflndia can, 
if he so chooses, become a real ruler and not a mere 
nominal executive head of the union.” Now, let us 
see. 

Obviously the question of the real position of the 
President turns upon the question of whether the formi- 
dable powers vested in him by the Constitution are to 
be exercised on his own or on the advice of the ministry. 
The answer to the question may be put as follows. 

There is no doubt that the Constitution establishes a 
parliamentary system of government of the British 
model. That model exhibits certain necessary features 
such as close connection between the executive and the 
legislature, political homogeneity of the ministry, collec- 
tive responsibility of the ministry to die legislature, the 
nomir A power of the king or the queen, predominance 
of the prime minister in the whole system etc. In short, 
the essence ol the whole system lies in the distinction 
between the nominal head who has all powers in theory 
and the re. head exercising real power subject to the 
regulation of the legislature. Now in Britain this system 
of what has been so aptly characterised as crowned 
republic is the product of many centuries of political 
evolution and the makers of the Indian Constitution, in 
copying this model, were evidently expressing a hope 
that here also gradually appropriate conventions would 
grow up, making the President occupy a position similar 
to that of the British sovereign. 

The Constitution lays down that “there shall be a 
Council ojf Ministers with the Prime Minister at the head 
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to aid and advise the President in the exercise of his 
functions.” But the Constitution nowhere lays down 
explicitly that the President is bound to act always 
according to the advice tendered by the ministers. 
Hence the content! on that the powers of the President 
are to be exercised on the advice of the ministry is 
sought to be supported by two other provisions of the 
Constitution. The first relates to the provision making 
the ministry^collectively responsible to the legislature or 
rather to the Lower House, and the second relates to, the 
provision obliging the President to always keep and 
maintain a council of ministers. It is said that the 
meaning of these two provisions is to make the President 
a purely titular head, because, evidently no ministry is 
going to accept responsibility foi actions over which it has 
no control. Also, in any case oi the President choosing 
to act on his own disregarding the advice of the ministry, 
the ministry is certain to resign, obliging the President 
to try to find another ministry. But since the ministry 
is formed by the party having a majority in the Lower 
House, any other ministry is bound to be a minority 
ministry faced with the sure prospect of immediate 
defeat in that House. Thus the net result of the 
President disregarding the advice of the ministry of the 
majority party will be a constitutional crisis because of 
his inability to have a ministry which is constitutionally 
obligatory. 

Without, however, denying the undoubted weight 
of this argument, it must at the same time be pointed 
out that this is by no means the wholp of the matter, 
several equally important considerations being there to 
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be urged on the contrary. First, whereas in Britain any 
action of the Sovereign requires to be authinticated by 
the countersignature of minister responsible to Parlia- 
ment, here the necessary rules in this regard have been 
left to be made by the President himself. Secondly, 
while the ministry is collectively responsible to the 
legislature, it is within the powers of the President 
to remove individual ministers from office. Thirdly, 
while *in Britain the duty of distribution of functions 
between the ministers lies with the prime minister in 
liidia it rests with the President. Fourthly, the 
President must be informed of all that goes on in the 
meetings of the ministry. Fifthly, the President may 
require any information, in this respect, of the Prime 
Minister, who may even be asked by him to submit 
for consid'' t ; on of the whole ministry any matter on 
which a decisio has been taken without such a 
consideration. Sixthly, it is certainly rathci unusual 
for a puie figurehead to have the power of withholding 
assent from a 1 ’ passed by the two Houses of Parlia- 
ment. Seventhly, in any case of no party having a 
clear majority in Parliament, the President undoubtedly 
has considerable freedom in choosing the person to 
become the Prime Minister. And, finally, the advice 
to dissolve Parliament tendered by the Prime Minister, 
clearly may or may not be accepted by the President. 

Thus all these make it clear that “the Constitution of 
India contains a vast reservoir of power for the President 
and in what manngr these shall be exercised is the 
moot question on the answer to which shall largely 
depend the exact nature of the executive in India, 
CFC — 3 
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whether it will be purely parliamentary like the British 
King or he will effectively exercise some of his powers 
independently of his Council of Ministers. For even 
if he adopts the latter course, he will not be guilty of 
violating the Constitution.” Under these circumstances 
it is certainly no exaggeration to charge the makers of 
the Constitution with a failure to sufficiently guard 
against the President becoming a dictator. 

For tnaking the President act as a purely constitu- 
tional rulers, there arc his oath of office, the ultimate 
sanction of impeachment and the possibility of a 
constitutional deadlock following the resignation of 
the ministry due to differences of opinion with him. 
But apart from the last, the practical value of the other 
two is very much doubtful in view of the absence of 
any express provision requiring him to act always as a 
purely constitutional ruler, thus giving no clear basis 
on which the charge of impeachment might stand. 
In this connection, another very important point also 
deserves to be mentioned, namely, his power to send 
messages to Parliament, over and above his power of 
veto. It is impossible to argue that these powers have 
been given with the intention that they will not be 
used. The power to send messages to Parliament has 
been clearly taken from the Irish Constitution but the 
latter’s provision that such a message must have 
received the approval of the government has been here 
omitted. This is a clear indication of an intention to 
enable the President to give public expression to his 
own views which may not be identical with those of 
the ministry in power. 
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Thus, as a matter of practice, at least as it has 
evolved up to now, the office of the President has 
remained a titular one. But the future must be said 
to be wide open, depending as it does clearly on too 
many imponderables of which perhaps the respective 
personalities of the President and the Prime Minister 
are most important. Thus even while accepting the 
truth of the view that to reduce everything to writing 
only makes for rigidity unhelpful to constant adjustment 
to a living and changing reality, it cannot also be 
denied that such an important issue might properly 
have been put beyond any doubt by an express 
provision in the Constitution. This contention also 
gatheis added strength from the undoubted fact that 
constitutional government in this country has to work 
under irmi, handicaps whLIi will continue to exist for 
a long time to come. 

•y, Q. Dircuss / v ]>roi'i'ti it'* of the ( 1 m^Utuiion of India 
regarding th t rig j Consliittf tonal Jum'dks and the, limitations 
thereto. 

Ans. Aright has been defined as a condition without 
which a person cannot develop his best self. Accor- 
dingly a fundamental right may well be regarded as one 
which is vitally necessary for the attainment by the 
individual of his full moral and spiritual stature. And 
it is a common modern practice to include in the 
Constitution a list of some fundamental rights. 
The purpose is Vto withdiaw certain subjects from 
the vicissitudes of political controversy, to place 
them beyond the reach of majorities and officials and to 
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establish them as legal principles to be applied by the 
Courts. 

But though the inclusion of the fundamental rights in 
the Constitution makes for their greater security, yet the 
need is felt for an express provision for Constitutional 
Remedy in case of any interference coming from any 
quarter. Thus it is that the Indian Constitution not 
only enumerates various fundamental rights under the 
heads of right to freedom, right to equality, right against 
exploitation, right to freedom of religion, cultural and 
educational rights, right to property, but also expressly 
provides for the right to Constitutional Remedy. 

In a sense this right to Constitutional Remedy is the 
most important right inasmuch as in its absence all other 
rights are no more than formal with very little leal 
value. This provides the right to move the Supreme 
Court for the enforcement of fundamental rights. This 
right is given by Art. 32 of the Constitution. This 
article has four sections. The fust section declares that 
“the right to move the Supreme Court by appropriate 
proceedings for the enforcement of the rights conferred 
by this Part is guaranteed.” The second section clearly 
establishes the right of the Supreme Court to issue writs 
such as habeas corpus , mandamus , prohibition, quo warranto 
and certiorari for the enforcement of any of the rights. 
The third section enables Parliament to confer the 
authority to issue writs on any other without prejudice 
to the power of the Supreme Court in this respect. And 
the last section enumerates the conditions under which 
this right can be suspended. 

The importance of the first three sections of this 
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article can be seen from the remark of the Supreme Court 
that “Article 32 provides a guaranteed remedy for the 
enforcement of the rights conferred by Part III and this 
remedial right is itself made a fundamental right by 
being included in Part III. The court is thus constituted 
the protector and guarantor of fundamental rights and 
it cannot consistently with the responsibilty so laid upon 
it, refuse to entertain applications seeking protection 
against such infringements of such rights.” The court 
as the? guardian of the fundamental rights has both ori- 
ginal and appellate jurisdiction. And it is important to 
notice that the individual has a remedy in a High Court 
does not prejudice his right to go directly to the Supreme 
Court. But application to the court will be entertained 
as falling under Article 32 only when the threatened 
right is a part of the rights enumerated in Part III of the 
•Constitution. 

The fourth section of Article 34 enumerates the 
conditions under which the right to Constitutional 
Remedy may he juspended. The conditions relate to 
what are called emergency situations proclaimd by the 
President. The President has been authorised by the 
Constitution to declare three types of emergency. First* 
if the President is satisfied that the security of India 
or any part thereof is threatened by war, external 
aggression, or large scale internal disturbance, he may 
issue a proclamation of emergency. Such an emergency 
may be declared by the President on his being 
satisfied about the imminence of such dangers. Secondly, 
if the President, on receipt of a report from the Governor 
of State, js satisfied about the breakdown of the 
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constitutional machinery there, he may by Proclamation 
assume all or any of the powers of the State government, 
other than those of the Legislature and the High Court, 
and declare that the powers of the State Legislature shall 
be exercised by and under the authority of Parliament. 
Thirdly, if the President is satisfied that a situation has 
developed where by the financial stability or credit of 
India or any part thereof is thicatcncd, he may issue a 
Proclamation of Emergency on that account. There 
are various legal and constitutional consequences 
of these Proclamations of Emergency, of whichthc most 
important is the suspension of the fundamental rights 
including the right to Constitutional Remedy. 

In this connection it should also be noted that the 
Constitution also allows for Indemnity Acts which 
protect the activity of any official during the prevalence 
of martial law in an area. But there is the issue as to 
whether such Indemnity Acts apply to cases of emergency 
situations other than mai tial law. Foi example, theie 
is the opinion of the Supreme Court that- £ Tf at the 
expiration of the Presidential Order, Parliament passes 
any legislation to protect executive action taken during 
the pendency of the Presidential Order and afford 
indemnity to the executive in that behalf, the validity 
and the effect of such legislative action may have to- be 
carefully scrutinised . 0 

The provision for the suspension of fundamental rights 
including the right to Constitutional Remedy during an 
emergency docs not mean that it will follow automati- 
cally. The enforcement of fundamental rights may be 
maintained and finally there is the need foi submitting 
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the proclamation of emergency to the approval of 
Parliament. But nevertheless the fact remains that 
during an emergency the executive has the power to 
suspend fundamental rights including the right to Cons- 
titutional Remedy and in the context of party govern- 
ment, the check supposed to be exercised by Parliament 
is no more than formal. Thus there seems to be much 
truth in the criticism of H. V. Kamath made in the 
Constituent Assembly when the article was being debated 
upon — “I fear that by this single chapter we are seeking 
to lay the foundation of a Totalitarian State, a Police 
State, a State completly opposed to all the ideals and 
principles that we have held aloft during the last few 
decades, a State where the rights and liberties of millions 
of innocent men and women will be in complete 
jeopardy, ■ \ Such an impression again tends to be 
strengthened by n look at the relevant provisions in 
the U. S. A., for example. In the United States, none 
of the fundamental rights guaranteed by the Constitution 
can be suspend' i, except the right to habeas corpus, and 
even that can be done only by the Congress in case only 
of external invasion or internal icbellion. But the 
position in India is definitely much more precarious from 
the point of view of the citizens. 

Q. “The problem of democracy is how to balance discipline 
with freedom , the good of the whole with tJw good of the parts'* 
Discuss the, right to freedom in India under this light . 

Ans. The conception of right is a social conception 
and truly without a society conscious of common moral 
ends there cannot be rights. This may be taken to 
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mean that while some kind of an ordered social life is 
essential for the existence and maintenance of what are 
called rights, this social life also tends to degenerate 
into a merely habitual rut without a zealous regard for 
these rights which have been defined as the conditions 
without which no man can develop his best self, the 
sole end and justification of all social and political 
ariangements. That is for a civilised and progressive 
social life, both freedom and discipline arc equally 
necessary and the question of their right balance 
becomes of supreme importance. Thus every democratic 
State gurantces certain rights to its citizens but at the 
same time these rights are put under certain limitations 
with a view to securing the basic interests of the social 
order as against those of the citizens considered in- 
dividually. And in India also we find the same question 
of a balance between freedom and discipline faced the 
constitution-makers and let us see how they set about 
finding a proper answer. 

The right to freedom, as guaranteed undei the 
Indian Constitution, includes the right to freedom of 
speech and expression, to assembly peaceably and 
without turns, to form associations or unions, to move 
freely throughout the territory of India, to reside and 
settle in any part of the territory of India, to acquire, 
hold and dispose of property, to practise any profession, 
or to carry on any occupation, trade or business. 

It goes without saying that no right can be absolute 
and naturally the right to freedom also is subject to 
certain limitations which the Constitution empowers the 
State to impose through its laws in the larger interests of 
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the community. Thus freedom of speech and expression 
is limited by the laws of defamation, libel, contempt of 
court, decency, morality, security of the State, considera- 
tion of friendly relation with other States, public order, 
etc. Freedom of assembly is subject to the provision 
that it shall be peaceable and without arms, and must 
be exercised in such a way as not to involve any breach 
of peace. Similary the freedom to form association or 
union does not mean the freedom of any group to enter 
into any criminal conspiracy or to form a union likely 
to become a threat to peace and order- The right to 
free movement may be placed under two limitations 
in the name of the interest of the general public, and 
protecting the interests of any Scheduled Tribe. The 
Tribal People again for the sake of theii own protection 
have b r ' • placed under several limitations regarding 
alienating tbcii own pioperties. The same idea may- 
prompt the creation of restrictions regarding the rights 
of citizens freeb' to go and settle in their midst. The 
right to the r atom of profession, occupation, trade or 
business is limited by the power of the State (i) to 
prescribe the professional or technical qualifications 
necessary for practising any piofcssion or carrying on any 
occupation, trade or business ; and (ii) to carry on itself 
directly or through a corporation owned or controlled 
by it, any trade, business, industry or service. 

Under the heading of the right to freedom also comes 
the provision for protection against ex 2 J0sf facto law, 
against double jeopardy, against being compelled to 
turn a witness against oneself, etc. Finally comes the 
provision for the protection of personal liberty, which 
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lays down that no person can be deprived of his liberty 
except according to procedure extablished by law. 

Now, declaration of rights is one thing and their 
protection in actual life is quite another. And needless 
to say that the rights guaranteed by the Constitution lose 
much of their value unless the Constitution at the same 
time provides for their protection. As to the best way 
of providing protection to such rights, broadly there 
are two opinions. One opinion says “Rights cannot 
be declared in a constitution except in absolute and 
unqualified terms, unless, indeed, they are so qualified 
as to be meaningless ..It is in the ordinary law itself 
that the careful definition of rights can be best under- 
taken, with the added guarantee that the law, since 
it has been passed by a legislature, may in most cases 
be in line with dominant public opinion.” And the 
other opinion pins its faith on what is known as the 
“due process of law.” What due process of law precisely 
means has never been clearly defined. “Broadly 
equivalent to law of the land as guaranteed in Magna 
Carta and to the rule of law upon which English jurists 
traditionally have placed great stress, it has, like ihose 
phrases, been subject to steadily broadening and deepen- 
ing interpretation.” — “Sometimes it is invoked in 
defence of rights of a procedural character, that is, as 
a restriction upon the manner in which one may be 
deprived of life, liberty, or property and at other times, 
in behalf of rights that are by nature substantive, that 
is, as a restriction upon what may be <j° ne with similar 
rights. In the one form, it operates as a restraint 
principally upon the executive and the judicial branches 
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of government ; in the other, principally upon the 
legislative branch. 5 ’ In is clear that the above men- 
tioned two methods of protecting rights are followed 
respectively in the U. K. and the U. S. A. It should 
also be mentioned that England, without a due process 
clause which applies to matters of substance, does 
through equity jurisdiction just about the same thing 
as the Supreme court of the United States does under 
due process of law as a matter of substance. In other 
words, under the first arrangement, for protection of 
lights we look to the legislature and under the second 
arrangement, to the judiciary. And from this point of 
view it becomes clear that the Indian Constitution by 
replacing the “due process” clause by “procedure 
established by law” favours the first method. 

Tho'.gi there is no in herent reason why wc should 
regard the judiciary as a better protector of rights than 
the legislature, yet there are important practical consi- 
derations for fa T ogling the judiciary . First of all, what 
is the meanb of “procedure established by law” ? It 
means procedure prescribed by the law of the State and 
“it cannot be disputed that a competent legislature is 
entitled to alter the procedure in criminal trials in such 
way as it considers proper.” From this it follows that 
when our Constitution says that no man will be deprived 
of his liberty except according to procedure established 
by law, it imposes restraint on the executive but not the 
legislature. Even in a sense the restraint imposed upon 
the executive loses its value inasmuch as in the context 
of a parliamentary system the executive is almost always 
backed up by a solid majority which enables it to have 
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any law passed. Secondly, even if it is said that ulti- 
mately rights in practice are bound to be what the 
dominant public opinion makes them, it may be urged 
that it is precisely to prevent that from happening that 
certain rights are inserted into the Constitution. “The 
purpose behind declaring certain rights as integral part 
of the Constitution is precisely to withdraw certain 
subjects frpm the vicissitudes of political controversy... 
they depend on the outcome of no elections.” Thirdly, 
in Britain the rights of the people are enliicly a matter 
of ordinary law and hence in the hands of thelegislatuie. 
But Britain has no written constitution either. Thus 
our decision to have a written constitution, to have 
certain constitutionally sanctioned rights declared as 
fundamental unlike as in Britain and at the same time to 
allow the legislature, like in Britain, to tamper with those 
rights do not really go together. And the whole arrange- 
ment becomes curious, to say the least, when we 
remember the utter absence in our country of the long 
tradition that in Britain is the real guarantee that the 
legislature, even though formally competent, will not 
in reality try to interfere with the rights of the people. 

Thus it may be said that so far as the solemnly 
proclaimed rights under the Indian Constitution are 
concerned, their actual maintenance depends largely on 
the goodwill and self-restraint exercised by the legisla- 
ture. 

This, again, becomes almost self-evident from the 
fact that the Constitution itself authorises the enactment 
of Preventive Detention Acts both at the Union and at 
the State levels to arrest and detain persons without trial 
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for alleged reasons relating to the security of the State, 
maintenance of public order, maintenance of essential 
supplies and services, etc. “Detention in such form is 
unknown in America. It was resorted to in England 
only during war lime but no country in the world. ..has 
made this an integral part of their Constitution as has 
been done in India.” 

To conclude, the fart, namely, the poweilessness of 
the judiciary to pronounce on the justness or otherwise 
of n law taking away personal freedom whether dirough 
a particular procedure laid down by the legislature or 
through Preventive Detention Act, clearly justify the 
saying that the right to freedom under the Indian Cons- 
titution is really truncated and moth-eaten and that 
“in the issue of public interest versus personal liberty the 
cause of die hitti*' had sndered a set back 

9 .^ Discuss the emergency powrs of the Presirln f of India, 
II oio far do they < fet the federal character of the Constitution, ? 

Ans. The Constitution of India says that there shall 
be a President of India to be elected by an electoral 
college consisting of the elected members of both Houses 
of the Union Legislature and the cl e t ted members of all 
State Legislatures, by a system of proportional represen- 
tation by a single transferable vote by means of secret 
ballot. 

Just as the British monarch is in theory the holders of 
absolute powers of government but the real wielders of 
power are the popularly elected ministers remaining 
responsible # to Parliament composed of the elected 
representatives of the people, the intention of the Indian 
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Constitution is to make the office of the President similar 
in character. So the Constitution gives him a very large 
amount of power which, it is intended, will in reality be 
exercised by popularly elected ministers headed by the 
prime minister. Of the formidable list of powers 
vested in the President under the Constitution, those that 
go under the name of emergency powers, really deserve 
very careful analysis for their possible consequences 
specially on the character of the Constitution. These 
powers may be described as follows. 

The Constitution empowers the President to declare 
three kinds of emergency. First, if the President is 
satisfied that the security ol India or any pait thereof is 
threatened by war, external aggression or large scale 
internal disturbance, he may issue a proclamation of 
emergency. Such an emergency can be declared by the- 
President on his being satisfied that such dangers are 
imminent. Such a proclamation may be revoked by a 
subsequent proclamation and the original proclamation 
must be laid before Parliament and unless Parliament 
approves it, will cease to be valid after two months. 

If when the proclamation is made, the House of the 
People is dissolved or is dissolved within the stipulated 
two months or in any way the proclamation is not 
approved by it, will expire after thirty days from the 
sitting of the House of the People unless extended by the 
same in the mean while. 

The net effect of such a proclamation is to transform 
the Constitution into a unitary one with the conseqnences 
that Parliament will have unrestricted power to make 
laws for the whole of India or arry part therefbf, the 
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executive power of the Union will be extended to the 
giving of directions to the States in any matter regarding 
how power is to be exercised, fundamental rights inclu- 
ding that of Constitutional Remady will go in 
abeyance, etc. 

Secondly, if the President, on receipt of a report from 
the Governor of a State, is satisfied that in that State 
there has occurred a breakdown in the constitutional 
machinery, he may, by proclamation of emergency, 
assume all or any of the powers of the State Government 
other than those of the Legislature and the High Court, 
and declare that the powers of the State Legislature shall 
be exercised by and under the authority of Parliament. 
This kind of proclamation also has a validity ol two 
months, unless in the meanwhile extended byP irliainent. 
But in no case can it be extended for more than three 
years. 

Here the important point to be noted is that for 
issuing the proclamation for this kind of emergent >, the 
President need * >t vvait for the report from the Governor 
but may do so on his own initiative. Aiticle 365 also 
provides that any failure of the State, whether through 
inability or through unwillingness, to comply with any 
direction of the Union given lawfully may also be cons- 
trued as breakdown. 

Thirdly, if the President is satisfied that a situation 
has developed whereby the financial stability or credit 
of India or any part thereof is threatened, he may issue 
a proclamation of emergency on that account. When 
* such a proclamation is under operation, the executive 
authority of* the Union will extend to the giving of 
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direction to the States regarding financial policy. These 
directions may include provisions requiring the reduction 
of salaries and allowances of all classes of State employees 
and during this period all money bills and other finan- 
cial measures must be kept rcscived for the consideration 
by the President even after they have been approved by 
the State legislature. During such an emergency cover- 
ing the whole of India, the President has also the 
authority to reduce the salaries and allowance of all 
kinds of union employees including the judges of the 
Supreme Court and of the High Courts. 

Now, there is no doubt that these emergency powers 
in the hands of the President, really makes the union 
immensely sironger than the States and ha\e a> such 
been widely criticised a:» seriously detracting from the 
federal character of the Constitution. While there is no 
doubt that a proclamation of emergency gives clear 
opportunity for transformation of the character of the 
Constitution from federal to unitary, the question is 
whether on that accout the federal claim of the Constitu- 
tion is to be discounted. A discussion of that point may 
be put as follows. 

In the words of Dr. Ambedkar, these overriding 
powers are not the normal feature of the Constitution. 
Their use and operation are expressly confined to emer- 
gencies only. The second consideration is : could we 
avoid giving overriding power to the Centre when an emer- 
gency has arisen ? Those who do not admit the justifi- 
cation for such overriding powers to the Centre even in 
an emergency, do not seem to have a clear idea of the 
problem which lies at the root of the matter.” The sole 
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justification of this great array of powers lies in that 
during an emergency the people should “take into 
consideration alongside their own local inteiests, the 
opinion and interests of the nation as a whole.” And 
•indeed, is it not a fact that in all federations, during an 
emergency, such as a war, the Union inevitably will 
have to be the dominant powei m practice at least, if 
not in theory. Of course, the nature and extent of the 
power that the Union is to assume oi permitted to assume 
may "differ from country to c ountry bul surelv that 
depends primarily on the degr^j of development of the 
sense of national unit) and identity which enables the 
nation to meet and overcome even c *erious threats with 
relative ease. And no one can s ry that in our country 
that required nation il sense has reached the point where 
the national interest will get the better of any parochial 
interests '\.n without any oveit overriding power at 
the disposal of the Union. Again, it is increasingly 
coming to be recognised by s< holais that federalism is 
not a matter #f certain fixed md rigid institutional 
arrangements, jc is more a matter of spirit than of form, 
of practice thin of theory. And the determining role 
goes not to the formal theoretical considerations but to 
the exigencies of the actuil situation and the spirit of 
the people. From this point of ciew, though the provi- 
sion of emergency powers ol the President may be 
criticised as undermining the federal charactei of the 
Constitution, yet from a realistic and practical point of 
view, keeping our view on the actual practice since the 
inauguration of the Constitution, it may be said that 
so far at least the federal spirit has been kept alive. And 
CFC— 4 
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as to whether it will always remain so, the answer clear- 
ly depends partly on the ability of the people to tackle 
important national problems within the federal frame- 
work and partly upon circumstances beyond our control, 
external forces working upon our political life necessitat- 
ing its modification and adjustment to meet any 
possible challenge from that direction. 

Compare and contrast the role of the Supreme Court 
in India with that of the U. S. A. 

Ans. The federal system of India, instead of 
following the usual pattern of distributing judicial 
power into Union and State levels, has established a 
single unified judiciary. At the head of the judicial 
system stands the Supreme Court. Below it are the 
High Courts of the different States and below them 
other lower courts. The Supreme Court of India is* 
court of record and has four types of jurisdiction, 
exclusive original, appellate, advisory, and the 
jurisdiction to issue directions, orders and writs. 

The Supreme Court of India is at the same time a 
federal court, the highest court of appeal in the country, 
and the ultimate interpreter and guardian of the 
Constitution. # This explains its wide range of powers. 
Its exact position, however, can best be seen through a 
contrast with its American counterpart with which it 
has certain similarities as well as dissimilarities. Such 
a contrast may be described as follows. 

First, the appellate jurisdiction of the Indian 
Supreme Court may be said to be wider than that of 
its American counterpart inasmuch as the latter is 
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confined to cases arising out of ^he federal relationships 
or out of any dispute about constitutional validity 
of the laws and treaties while the former as the highest 
court of appeal in the land enjoys an appellate 
jurisdiction covering civil and criminal cases as well as 
those relating to the interpretation of the Constitution. 

Secondly, the appellate jurisdiction of the Indian 
Supreme Court is also wider by virtue of its ability cc to 
entertain appeal, without any limitation on its discretion, 
from the decision not only of any Couit, but also of 
any tribunal within the territory of India,” no such 
power being enjoyed by the United States Supreme 
Court. 

Thirdly, the United States Supreme Court has no 
advisory role and power which has been granted to the 
Indian Sup.c^e Court expressly by the Constitution. 

Again, we know that one of the basic requirements 
ofa fcdeial system is the existence of a federal court 
charged with the b i>incss of interpreting and piotectmg 
the Constitution, Ailing any dispute between the Union 
and the States or between the States themselves regarding 
their respective constitutional competence and limit, 
and seeing that both the Union and the States keep 
scrupulously within their respective spheres as determined 
by the Constitution. These functions are normal for a 
Supreme Court in a federation and are common to both 
the United States and the Indian Courts. Again, it is 
said that such a Couit in a federal system by viitue of 
of its position must naturally have a power of judicial 
review in the sense that it can declare laws unconstitu- 
tional and as such void if it thinks such laws to be 
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inconsistent with the Constitution. Though this 
necessity of the power of judicial review is not by any 
means accepted by all, the fact remains that the Supreme 
Court of the United States provides the prime example 
of power of invalidating laws of both the Union and the 
States on the ground of unconstitutionality and the 
Indian Court also has such a power though not to the 
same almost unlimited extent. 

Though in respect of the powers and jurisdiction 
discussed so far, the Supreme Court of India may be 
said to occupy a position broadly similar to the Supreme 
Court of the U. S. A., yet there arc certain other points 
in respects of which the Indian Supreme Court is seen 
to be in a definitely less powerful position. 

First, the Supreme Court of the U. S. A. can by 
virtue of its original jurisdiction try ca^cs in which for- 
eign ambassadors, consuls, etc. are involved. The High 
Court of Australia also enjoys a similar power but the 
Indian Supreme Court has no such power. 

Secondly, the Constitution lays down certain matters 
in which the laws passed by the legislature will not 
be open to judicial review. Some of the more important 
of these are : (a) The Courts cannot challenge any law 
prescribing procedures for arrest and detention of indi- 
viduals and even for taking their lives. Only it any 
particular clause of such a law goes directly against the 
Constitution, can the Courts declare it void on that 
ground, (b) As regards taking over permanently or 
temporarily by State of private property, the Constitu- 
tion accepts the principle of compcnsatiqji but leaves 
the amount and manner of payment of compensation 
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entirely in the hands of the legislature, the Courts 
being unable to challenge any law prescribing these. 
1(c) Some electoral matters have been deliberately kept 
beyond the jurisdiction of the Courts which cannot 
question any law relating to delimitation of Constitu- 
encies or allotment of scats to Constituencies. 

To conclude, “in India the position of the judiciary 
is somewhere between the Courts in England and the 
United States.” In England the Parliament is sovereign 
and thc'Courts cannot declare invalid any law of Parlia- 
ment. On the other hand, in the U. S. A., the Supreme 
Court has the power to examine the consistency of any 
law with the Constitution as well as the intrinsic justness 
or otherwise of the law itself. The Supreme Court in 
India stands in a position midway between the two. It 
^an declare laws invalid on their being against the 
1 Constitution out it cannot do so in all cases and neither 
can it go into the question of intrinsic nature of the law 
itself. In other words, “our Constitution, unlike the 
American ConstP iti n, does not recognise the absolute 
supremacy of the Court over the legislative authority in 
all respects, for outside the restricted field of consti- 
tutional limitations our Parliament and the State Legis- 
latuies arc supieme in their respective fields and in that 
wider field there is no scope for the Court in India to 
play the role of the Supreme Courts of the U. S. A.” 

Discuss the position find powers of the Canadian 
Senate as federal second chamber. 

Ans. The Senate in Canada is the second chamber 
of the federal legislature. It consists of 102 members 
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nominated by the Crown, through the Governor-General, 
on the advice of the government of the day. The 
members of the Senate are supposed to represent the 
four great geographical sections of the country, the 
Maritimes, Ontario, Quebec and the Western Provinces, 
each being assigned twenty-four senators. “Their 
representation is broken down still further. Each of 
the four Western Provinces is assigned six senators, 
New Brunswick and Nova Scotia each have ten, and 
Prince Edward Island has four. When Newfoundland 
came into the Dominion in 1949, it was allotted six 
senators, raising the total number from 96 to the present 
102.” The members of the Senate are appointed for 
life. 

The Canadian Senate has equal legislative power 
with the lower chamber, the House of Commons* 
Whether its power in financial and money measures a/e 
inferior to that of the lower house is a mattci of some 
debate among constitutional authorities. However that 
may be, in practice, the Senate is now restricted to 
very narrow functions. Broadly, its chief functions 
may be described as suspending and revising, though 
even these do not go unchallenged. And another 
function performed by the Senate in Canada, as indeed 
it is done in Britain by the House of Lords also, 
“consists in helping to lubricate the party system ■••it 
often helps party leaders in forming or reforming a 
government and in executing other party manoeuvres 
to be able to kick some one upstairs.” 

Thus the Canadian Senate shows* several characteris- 
tics of its own. First, it is clearly modelled on the 
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British House of Lords with, however, the plan of 
nomination for life in place of the hereditary principle. 
Secondly, it is like its counterpart in the U. S. A. is a 
deliberate construction with aim and purpose. Here, as 
in the U. S. A. “a number of States or provinces of 
greatly unequal size and population were being 
federated under a national government. Representation 
in the lower federal chamber was to be on the basis of 
population, and it was thought that giving the States 
or provinces equal, or something approaching equal, 
representation in the upper chamber would safeguard 
the interests of the less populous in the general councils 
of the nation.” Thirdly, appointment by nomination 
has made membership of the Canadian Senate wholly a 
gift of the party in power limited only by the number 
&f vacant'’ and the requirement that those chosen 
must be residents of the areas for which vacancies have 
occurred. Fourthly, as in the U. S. A., the Senate in 
Canada was also designed as a check on the popular 
chamber. “It was widely feared that the people and 
the representatives they chose for the lower chamber 
would be easily swayed by gusts of emotion and even 
moved by the baser passions of envy and cupidity. It 
was thought to be important for stability, for the security 
of minorities, propertied and otherwise, that an upper 
chamber representing more conservative elements and 
not chosen by popular vote should check the vagaries 
and the envious appetite of the lower chamber.*’ This 
explains the appointment for life as the method of 
recruitment* Fifthly, the Senate in Canada has failed 
to be a truly federal second chamber safeguarding the 
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interests of the units and it has also failed to be an 
effective check on the first chamber, even though 
accorded equal power. The first failure is explained 
by Strong by saying “The Senate in Canada attempts 
the impossible ..it wished to do what it could not do 
consistently with the sy.stem of choice by the central 
power, namely, to maintain the federal idea. This 
can only be done on the basis of equality among the 
States forming the federation, each choosing its- own 
senators. All that the constitution achieves is that the 
three original Provinces shall not have their member- 
ship of twenty-four each increased or decreased . These 
crosspurposes have their effect on the piestige of the 
Senate in Canada, which has neither the power 
attaching to an elective Second Chambei nor the 
usefulness of an Upper House which enshrines the/ 
federal idea.” e 

And the effectiveness as a check on the popular 
chamber has also clouded it because for one thing the 
lower chamber has not been “nearly so passion-ridden 
as was feared / 5 and for another, “the membership of 
the Senate has been predominantly of a conservative 
cast, in a social rather than a political sense, according 
an exaggerated representation to business interests but 
the political influence of the Senate has steadily declined 
almost to the vanishing point. Lacking entirely a 
popular basis in the electorate, it rarely has enough 
confidence in its convictions to stand firmly against 
what it regards as radical innovation. More im- 
portant, the cabinet is responsible to the House of 
Commons and must bend all its energies to placating 
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and holding the confidence of the lower chamber where 
the banns are read and all the solemn vows are 
taken. ’’ 

Thus behind the creation of the Canadian Senate 
worked the same kind of purpose as behind the creation 
of the American Senate. But in course of time the 
Senate in the United States has become at least as much 
representative of economic and social interests of a 
nation-wide extent as of particular geographic sections. 
Also, at least since 1913 when direct election was 
introduced, the Senate in the United States “has come 
increasingly to be moved by the impulses at work within 
the electorate as a whole.” These combined with some 
other factors inherent in the arrangement established by 
the Constitution have “made the Senate the dominant 
artner in legislation in the U. S. A. When the two 
nambers disag re* on a bill and a compromise has to be 
arranged through a conference committee, i he Senate 
generally makes the fewest concessions.” Thus the 
widespread dou »ts about the second chamber, its value 
and utility, do not apply to the United States Senate and 
judged by standard, the Canadian Senate, like the 
British House of Lords, pales into significance in all 
respects, power, prestige, influence as well as functions. 

\<L' Q. Discuss the distribution of power bf tween the Dominion 
and Provincial Governments in Canada and compare it with 
that of the U . S. A . 

Ans. Canada is a federal State. Federalism is of 
prime importance in Canadian politics. The guarantee 
of considerable autonomy was not only imperative as a 
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condition of union but has remained an essential feature 
of the system because of the diversities of regional 
economics, the racial composition of the population and 
the differences of political experiences of the different 
parts of the people. The essential mark of a federal 
system lies in a distribution of the powers of government 
between the Union and the Units and that is found in 
Canada also. The scheme of distribution of power 
followed in Canada may be described as follows. • 

The British North America Act of 1867 makes two 
lists of both Dominion and Provincial powers. The 
powers of the Dominion are described in the Section 
91 of this Act. This Section opens with vesting in the 
Parliament a comprehensive power to legislate for th<^ 
peace, order and good government of the country 
After that it specifies the powers of the Dominion Parlia, 
ment over 28 subjects of exclusive jurisdiction. Th< 
list includes practically all those possessed by the United 
States Congress and several other more such as criminal 
law, penitentiaries, marriage and divorce, probate, 
currency and banking, interest and bills of exchange, 
etc. The list is only illustrative and by no means a 
definitive statement of the scope of Dominion power. 
Also, many of the topics are stated in wider terms than 
in the U. S. Constitution. Trade and commerce, for 
example, are not restricted to inter provincial aspects ; 
taxation extends to any mode or system. Though some 
expected powers are absent, such as those relating to war, 
extra territoriality, and treaties, this omission is to be 
explained on the ground that they were nqj within the 
scope of a colonial legislature in 1867 or technically 
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are branches of the royal prerogatives. In any case they 
now fall within federal jurisdiction. 

Section 92 of the Act of 1867 gives power to the 
Provinces on 16 matters. These include the amendment 
of provincial constitutions, the establishment of local 
government, and provincial Courts, direct taxation, 
roads, hospitals and public works, the incorporation of 
companies with provincial objects, property and civil 
rights within the province, and all matters of a merely 
local and provincial nature in the province. 

Section 95 describes concurrent power of both the 
Dominion and the Provinces over agriculture and 
immigration. Naturally, it is also provided that in the 
concurrent sphere, in any case of conflict between a law 
of the Dominion Parliament and a law of any of the 
Provinces the former will stand and the latter will be 
void to the exten* of its repugnancy wiih the Dominion 
law. 

From this description of the distribution of power 
between the P minion and the Provinces, it is clear that 
the Dominion was made immensely stronger than the 
Provinces. And this intention to secure a strong national 
is explained thus. “When the terms of union of the 
British colonies in North America were under discussion 
in the eighteen-sixties, seventy-five years of experience 
under the federal constitution of the United States were 
available for guidance. This experience had just 
culminated in a civil war that threatened to destroy the 
union. The immediate, if not the underlying, cause of 
of the civil war had been the claim by the southern 
States of fhe right to withdraw from the union- •• The 
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framers of the Canadian federation wanted to make it 
clear from the beginning that such a claim had no sem- 
blance of right in the Canadian federation.” Thus 
though there are provincial rights, they are not tinged 
with sovereignty, and even as a compact the new Lmon 
was provided with prcpondcrent authority. There are 
no provincial militias, nor are provinces equally icpre- 
sented in the Senate . The Central government possesses 
a veto over provincial legislation though it is now rarely 
exercised, the representative of the crown in each 
province, the Lt. Governor is a federal appointee as 
also are provincial judges above county court rank. 
Moreover, in the distribution of legislative power, the 
Dominion Parliament has been a dominating position 
bolstered up by the residual power also being vested in 
it, thereby enabling it to make law for the peace, order 
and good government of Canada except as restricted by 
specific grants to the provinces. 

In Canada, as in other federations also, the relation 
of Dominion and provincial powers has been the most 
important as well as the most recurrent constitutional 
problem. In modern times, the problem finds its expres- 
sion most clearly in the fields of finance and social 
service. The*provincial jurisdiction has been interpreted 
to embrace such expensive fields of governmental action 
as public health, education, and unemployment relief, 
yet provincial revenues have continued to be limited to 
direct taxes. The central government on the other 
hand has had an enormously expansible revenue but in 
peace time at least a restricted area of activity. Such an 
anomaly has been brought about by the trend* of judicial 
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interpretation in Canada, which unlike in the U. S. A., 
has from the beginning tended to curb the Dominion 
jurisdiction and expand the provincial jurisdiction in 
many respects. 

Now, coming to a comparison of the Canadian 
scheme of distiibutiou of power with that of the U. S. A., 
the difference is marked. While the framers of the 
United States 5 Constitution worked with the express 
purpose of instituting a limited national government 
leaving as many of the powers of the States as possible 
with them, the frame! s of the Canadian Constitution had 
exactly the opposite end in view. Indeed, the central 
government in Canada has been put in a position that 
prompts Prof. Whearc to describe it as at most quasi-fede- 
ral. But in social and economic matters, what men plan 
and wh.,t ensues are often quite different things. But 
these Constitutions have been inter picted by the Courts 
on almost innumerable occasions since their adoption 
and the results v «' 'y surprisingly. In one case, a weak 
government bus been transformed into a very strong one 
and in the other a government endowed with very 
large express powers has been often put under leash and 
both through the instrumentality of judicial interpre- 
tation. Thus as Prof. Wheare says, f Tt might be said 
therefore that the Australian Constitution works in 
practice like a unitaiy Constitution embodying a con- 
siderable measure of decentralisation or devolution, 
although in law it remains federal. In Canada on 
the other hand the Constitution, though in law quasi- 
federal, ij in practice nearer to federalism than the 
Australian.” 
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(3 % 0 * Discuss the system of federal- State co-operation in 
Canada , 

Ans. “There are two main areas in which there is 
room for intergovernmental co-operation in a federation. 
There is the area of relations between the general and 
regional governments, where, through the effects of the 
division of powers, co-operation is needed to ensure that 
co-ordinated and complete administration of the divided 
fields is attained. Then there is the area of inter-regional 
relations, the relations of State and State, or province 
and province.” Naturally in all the federations, 
attempts have been made to attain co-operation in both 
these spheres. The system of co-operation between the 
Dominion and the provinces developed in Canada may 
be described as follows. 

.In Canada, the chief agency in the field of Dominion- 
province co-operation is the Dominion-Provincial Confer- 
ence. This conference first took place in 1906 and up to 
1950 “there have been twelve such confciences, and 
nine of these have been held since 1926. They have 
discussed constitutional reform, financial relations 
between the Dominion and Provinces, the Statute of 
Westminster, road and rail transport, unemployment 
relief, company law, agriculture and marketing, the 
social services and the development of tourist traffic.” 
It cannot be said, however, that these conferences have 
always produced agreement. The conference of 1931, 
for example, agreed about >c the provisions which should 
be inserted on Canada’s behalf in the, Statute of West- 
minster.” 

But these conferences are by no means either regular 
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or as fruitful as they might be. For their failure to be 
as fruitful as they might be, the reason is that ‘'the 
governments had not taken pains to accumulate and ana- 
lyse data in preparation for the work of the conferences. 
Delegates who come to conferences inadequately briefed 
on the matters to be settled hesitate to agree on any- 
thing because they are not in a position to estimate the 
consequences of any agreement they might make.” In 
view of this great practical difficulty the Rowcll-Sirois 
Comission in its report of 1939 recommended that 
Dqminion-Provincial Conferences at regular intervals 
and with a permanent secretariat should form part of 
the machinery of Canadian government. But such a 
recommendation has yet to be acted upon. 

Meanwhile, we may refer to the agreements reach- 
ed in the conferences of 1910 and 1950. In 1940 the 
Dominion and th** Provinces were able to agree that 
unemployment insurance should be tiansferied to the 
control of the Dominion and this was carried out later 
in the year by * /isiation at Westminster. But in the 
conference called in 1941 there was great deal ofdisagree- 
fnent and the representatives left with most major ques- 
tions unsolved and even undiscussed. The conferences 
of 1945-46 on financial relations adjourned sine die 
without agreement.” 

But apart from these conferences, there is another 
and more effective method of Dominion-Province 
co-operation, namely, “the use by the general govern- 
ment of its powers to make grants in aid and to require 
of the regions which accept the grants that certain 
uniform standards be imposed in legislation.” In 
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Canada, the relationship between the Dominion and 
the Provinces in the fields of finance and social 
services has always been a problem. The provincial 
jurisdiction has been interpreted to embrace such 
expensive fields of governmental action as health, educa- 
tion and unemployment relief ; yet provincial revenues 
have continued to be limited to direct taxes. The 
central government on the other hand has had an 
enormously expansible revenue but in peace time # at least 
a restricted area of activity. The difficulty involved in 
such an arrangement was brought home to all concerned 
during the depression years. The Sirois Commission, 
appointed in 1937 to study these problems, made the 
proposals “First, that certain onerous provincial 
responsibilities such as relieving unemployment should 
be placed solely on the Dominion. Second, in returrj 
for relief from these burdens, the provinces should, 
surrender entirely to the federal government three 
vitally important sources of taxation, personal income- 
tax, corporation tax and succession duties. Third, 
those provincial governments which still had a gap 
between income and outgo after these adjustments 
should be'given by the Dominion an annual uncondi- 
tional grant large enough to close the gap but subject to 
certain safeguards designed to prevent abuse. 5 ’ But 
the general reception to these proposals was very much 
hostile and the conferences called for discussing them 
ended without any discussion. 

After the second world war, “The Dominion Govern- 
ment tried to get each province to agree separately to 
surrender the three tax sources in question in return for 
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large compensating annual federal grants. By 1947, all 
provinces except Ontario and Quebec had entered into 
such agreements for a five-year period. On the expiry 
of these agreements in 1952, they were renewed on lei ms 
much more favourable to the provinces and accepted 
by all provinces except Quebec/’ This pattern continues 
even now but one thing is fairly certain that in the 
field of Dominion-Provincial relation as regards finance, 
Canada has not yet been able to evolve any formula 
agreed upon by all the provinces, though perhaps the 
trend of central domination is now too strong to revcise 
in fact, if not in theory. 

In other words, despite the unwillingness of the 
provinces to submit to what we may call the imperatives 
of contemporary conditions, the need for fedeial-auilc 
co-opera*\»n in legislation, in administration and in 
finance can hard!) be denied. In Canada, this co-opcia- 
tion is secured through the Dominion-Provincial Conlcr- 
ences and through the federal grants-in-aid. But even 
besides these, ^ few other means may be mentioned 
which work towards the same end, “Federal statute^ 
sometimes adopt the relevant provisions of the State law 
as the federal law to be applied in that Slate. State 
laws often adopt the relevant provisions and adminis- 
trative regulations in the same way, as when provincial 
legislatures and executives in Canada adopt Dominion 
statutory provisions and administrative regulations 
relating to the marketing of agricultural products. 
Sometimes attempts are made to fuse the administration 
of federal and State laws on a particular matter by 
making State officials federal agents for administering 
CFC-5 
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the federal part of the activity and vice versa.” We may 
also mention the fact that the Dominion government has 
established a Council of scientific and industrial research 
whose result are made available to State governments. 

Nevertheless, it may be said that “methods and 
organs of consultation and co-operation, between the 
Dominion and the provinces, developed in Canada are 
still in rudimentary forms, going little beyond informal 
consultation between governments and government 
officials and occasional Dominion-Provincial Conferences 
on critical issues While Dominion-Provincial Confer- 

ences do not always reach agreement, they have become 
very effective instruments for patient, detailed explora- 
tion and understanding of differences.” Again an 
important reason for the relative underdevelopment of 
methods and organs of federal-Statc co-operation lies in 
the natural difficulty involved in a drastic modification 
of the established relationship in a federation. But 
while this difficulty may resist the growth of informal 
methods of co-operation to bring about the necessary 
modification, in certain cases the forGe of circumstances 
may be so great that a constitutional amendment may 
have to be passed to accommodate the change. An 
example is provided by the fact that “Because the 
Canadian provinces could not get together for concerted 
action in establishing provincial unemployment insu- 
rance schemes, they finally accepted an amendment to 
the British North America Act transferring full constitu- 
tional authority over this subject to the Dominion. In 
short, what is called co-operative federalism has to come to 
say and will join in scope and significance more and more. 
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f^ t Q. Write a critical note on the character and content of 
fhe Canadian Constitution. 

Ans. The constitutional system of Canada presents 
three distinctive features — a monarchical form of govern- 
ment, a federal structure and a parliamentary type of 
responsible cabinet administration. Besides, there are 
certain imponderables also, a general conservatism com- 
bined with a democratic faith, an ardent political 
nationalism that acknowledges the necessity of preserving 
a bicultural society and a recurrent insistence cH 
complete autonomy for the provinces while maintaining 
close association with Britain. 

In Canada, the term Constitution has two meanings. In 
3ne sense, it refers to a basic document, the British 
North America Act ol 1867 which laid down the specific 
terms of . ou'Vderalion and established the central 
government for the new Dominion of Canada. And in 
mother sense. Constitution refers to the totality of the 
undamcntal piir it ] es uridei lying the legal-political 
;ystem whether thc^e aie recorded in written documents 
jr aie treasured in the minds of the people. Indeed, 
.his second meaning gets clear recognition in the 
Dieamble of the 18b7 Act which declares the intention 
)f creating a federal Union under the monarchy with a 
Constitution similar in principle to that of the United 
Kingdom. And it goes without saying that the Cons- 
itution of the United Kingdom is notably unwritten, 
m other, words, a reading of one or tw r o major docu- 
nents cannot provide any liuc understanding of the 
Canadian Constitution which being evolutionary in 
:haractcr must be studied with reference to the spirit of 
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the entire system as it has developed. The British North 
America Act of 1867 with its a dozen or so amendments, 
cannot here take the place that can be taken, say, by the 
document known as the Constitution of India. There 
is in the case of Canada another point to be noted, 
much of the phraseology of the Act of 1867 has been the 
product of a colonial era and is now as such outmoded 
and bereft of any meaning. Thus while the lettcis of the 
Act and of many of its amendments remain the product 
of a bygone age, the spirit has changed and changed 
radically, so the gap between the two is enormous and 
must be properly attended to for a piopei understanding 
of the present day constitutional life of Canada. 

Historically, it is seen that the Constitution of 
Canada in the inclusive sense is based upon some statutes, 
many rules of common law, a number of historic declina- 
tions and a sizeable body conventions and usages. The 
first two of these elements are naturally legal iu 
character and hence subjects to judical inter pi etation 
and statutory alteration as regards both meaning and 
scope. And the other two elements on the other ha*id 
are essentially political in nature which the courts may 
or may not recognise and which operate mainly either 
as principles proclaimed by qualified statesmen or as the 
basic rules observed in practice by the people and the 
politicians. These, then, are subject to modification as 
ideas' change, new concepts arise and new precedents 
begin. 

Of the basic Statutes, two acts of # the British Parlia- 
ment, the British North America Act of 1867 and the 
Statute of Westminister 1931, in the preparation of 
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n hich the Canadian statesmen participated, are of vital 
mportance. The first authorised the Union of the 
Jritish colonies in North America, established central 
institutions for the new federation, and divided powers 
of government between the Dominion and the provinces. 
And the Statute of 1931 authorised repeal or amendment 
of any former British legislation, except the British North 
America Act, 1867, by appropriate Canadian legislatures. 
In between these milestones of high constitutional signi- 
ficance, Canadian statutes have been passed establishing 
new ' provinces, defining the jurisdiction of the courts, 
and establishing Canadian citizenship. 

As regards common law, the position is that English 
law prevails except in Quebec where old French civil 
law continues for most purposes. And out of the opera- 
tion of the oommon law arise the jurisdiction of the 
uown, the rights of individuals, and the responsibility of 
officials for lawful conduct. Generally speaking, in all 
matters of public importance the Canadian apply the 
standard concept jf common law but in recent years 
there has been a change of momentous import, namely, 
since 1949 though British precedents carry great weight, 
final determination has lain with the Supreme Court of 
Canada. 

Among the historic declarations we may include the 
traditionally famous English documents such as the 
Magna Carta together with more modern ones to which 
Canadians have contributed at Imperial Conferences and 
have originated of their own. Particularly special 
%nportance attaches to the Balfour Report of the Impe- 
rial Conference of 1926 for its elaboration of the 



70 


Help to the Study of M. A. Political Science 

principles of Dominion Status and definition of the British 
Commonwealth as an association of equal self-governing 
members. The Statute of 1931 followed naturally and 
necessarily from that declaration, though other confe- 
rence deliberations also contributed to that end. 

Lastly, we have to look at the conventions and usages 
governing the actual operation of the constitutional life 
in the cbntext of a parliamentary cabinet type of govern- 
ment. Here also most of the customs are found to be of 
British origin and were introduced with the establish- 
ment of responsible government in the older colonics 
twenty years before confederation. To-day though the 
primary conventions and usages are still accepted and 
observed, yet it goes without saying that it now entirely 
depends on Canadian will. And in fact in some minor 
aspects of Canadian practice diverge from British usages, 
as might well be expected in view of the differenV 
circumstances of the two countries. 

Within these limitations, then, the British North 
America Act of 1867 may be designated as the Constitu- 
tion of Canada. The fundamental position of this Act 
derives from the fact that it provides the ultimate legal 
sanction, for confederation, the Union of hitherto 
separate colonies and has served as the basis upon which 
Canada has since expanded from the original four 
participants to ten provinces and two territories of the 
present. This expansion though contemplated in the 
Act of 1867 was finally completed by the accession of 
Newfoundland in 1949. 

In the light of the above analysis of the character 
and content of the Canadian Constitution, we may now 
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identify some of the principal features of that Constitu- 
tion and these may be put as follows. 

First, the Constitution being federal in character, the 
Parliament of Canada is far from being a sovereign 
Parliament in the sense in which Parliament in Britain is 
sovereign. Secondly, within the spheres allotted to each 
by the Constitution, the Dominion and the provincial 
legislatures enjoy substantial degree of power and 
suprejnacy. Thirdly, though the Constitution of Canada 
may be regarded as a written one, yet it does not contain 
a bill of rights, in this respect it being similar to the 
unwritten British Constitution and not to the written 
Constitution of the U. S. A. Fourthly, though there 
are no constitutionally guaranteed fundamental rights, 
yet the British North America Act contains certain 
special ^Ucuantees of minority rights in education and 
language, subject to which, however, the appropriate 
legislatures can do anything by majority vote. Fifthly, 
consistent with the principles of a cabinet type of 
government, '‘the separation of powers is flouted to 
almost the same degree as in Britain.” And, finally, 
the principle of the Rule of Law as it operates in 
Britain is also an integral part of the Canadian Consti- 
tution. “Indeed, this principle has a wider recognition 
in Canada because a substantial, though limited, 
judicial review of legislation takes place.’’ But here it 
<c is not nearly as extensive as in the United States 
because so few rights are guaranteed by the Constitution 
and no strict separation of power operates as limitations 
on legislative powers,” though here also, as in the 
United States, “judicial review rests on judicial practice 



and on judicial assertion as a necessarily implied term 
of the Constitution.” 

Write a critical note on the method of amendment of 
tli€ Constitution of Canada. Is the Constitution rigid or 
flexible ? 

Ans. The position in Canada regarding the amend- 
ment of the Constitution is rather confusing and may 
be described in this way. “Broadly speaking, the 
appopriate legislature, national or provincial, can 
amend any portion of it except the clauses of the 
British North America Aot establishing and defining 
t fre federal division of powers. The Dominion Parlia- 
ment, by an ordinary majority, can alter any portion of 
the Constitution that is not put beyond its power by 
the British North America Act.” In 1949, the Dominion 
Parliament acting alone and without consultation with 
the provinces requested and secured from the British 
Parliament an amendment to the British North 
America Act, the amendment henceforth enabling the 
Dominion Parliament to change by simple majority 
those provisions which concern federal matters only. 
But this amendment kept certain matters beyond the 
competence of the Dominion Parliament to amend, and 
these were relating to the powers, rights or privileges 
of the provinces. Thus it is clear that the Constitution 
of Canada as it stands at present is partly rigid and 
partly flexible, the rigidity lying in the fact that certain 
provisions are beyond the power to amend of any 
Canadian authority and can only be'amended by the 
British Parliament, and the flexibility lying ih the fact 
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that certain provisions can easily be amended by the 
national parliament acting alone and by a simple 
majority. 

Thus it may be said that the Canadian Constitution 
at present has two methods of amendment. But a 
little critical analysis will show that in reality there is a 
method of amendment regarding certain provisions and 
regarding certain other provisions there is a lack of 
method. For, what is really meant by saying that only 
the British Parliament can amend the provisions 
expressly excluded from the operation of the amending 
procedure in 1949 ? The real meaning is that so far as 
these provisions arc concerned, the Canadians have 
failed to evolve an agreed method of proposing and 
ratifying amendments. That is the real point and the 
role of the British Parliament is purely a formal one. 
The Statute of Westminster, 1931, gave the Dominions 
full power to amend or repeal any act of British Parlia- 
menl applicable to them. This w'ould have meant 
full authority foi Canada to amend the British North 
America Act. But the Canadians could not agree on 
the mode of exercise of that power if they had it, the 
provision of the Statute was not made fully applicable 
to Canada. Hence the saying that Canada does 
not possess properly speaking a method of amending 
her Constitutton. Let us now look at the resulting 
position. 

It goes without saying that rhe British Parliament 
will not make any amendment without the consent and 
express request of Canada. It has also been fairly well 
established that the request must come from the 
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Parliament of Canada. Again, naturally the presumption 
is against the Canadian Parliament seeking an amend- 
ment involving a change in the status of the provinces 
or in the rights guaranteed to the minorities without 
the approval of some at least of the provinces. These 
points may be taken for granted but the problem is 
that there is no agreement as to “how many of the 
provinces 'must consent to particular amendments or 
how that consent is to be obtained or how it is to be 
expressed.” And naturally this uncertainty is more 
about the provisi ons deli berately kept beyoncL the 
amending procedure established in 1949^1 

As to the question of what is to be done when one 
or more provinces object to a particular amendment 
involving these provisions, there are many conflicting 
views. First, there is the view which goes by the name 
of the compact theory. This view looks upon the 
Constitution adopted in 1867 as “a contract or treaty 
between the separate colonies which become parts ol 
the new Dominion and therefore no change can be 
made in the terms of the contract without the consent 
of all the parties to it.” The implication of such a 
view clearly is that “no amendment reducing the power? 
of the provinces or affecting the guarantees of minority 
rights contained in the Act can be made without the 
consent of all the provinces.” 

But this essentially legal argument suffers from two 
vital defects. First, the British North America Act 
cannot be regarded as a contract because it contained 
many provisions which were determined by the British 
Parliament without reference to the States concerned 
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and the whole Act also was finally settled by the same 
authority. And secondly, “neither the Dominion nor 
the provinces of Ontario or Quebec could have been 
parties to any pre-confederation contract because they 
themselves did not exist prior to Confederation but were 
first brought into existence by it.” 

But the idea of a contract may have some real 
meaning if used in a moral sense and also in the sense 
of $ contract “not between the scveraLprovincfiS but 
between the two races^ English and French, which 
agreed to associate together in the Dominion on terms 
of mutual tolerance and respect.” In fact, the French 
speaking Canadians were bent upon retaining their own 
control over matters of language, religion and basic 
social relationship and accepted a federal government 
only because it provided them adequate safeguards in 
these matters. Thus, if to-day the national parliament 
acting alone were allowed to take away these important 
rights to the * rc’dnces, it would surely be breach of faith 
if not breach of contract. 

Secondly, there is the view that the Canadian Cons- 
titution, that is, the British North America Act has at 
least six different types of clauses, each type calling for 
its own appropriate method of amendment. This is the 
opinion of the 1950 Dominion-Provincial Conference, 
t T^£££-£f these are important for this discussion. 

\J ^ rst 5 there are the clauses dealing with the structure 
and organisation of the national government which 
should justly be left open 10 amendment by the national 
Parliament acting on its owp. ^Second*. the provisions 
dealing Ivith the rights of race, language and religion 
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should not allowed to be amended without the consent 
of all the provinces, ^Tiird, there is a large number 
of clauses which concern the Dominion and all the 
provinces but which are not so fundamental as to require 
the qpnsent o^j&lLpmvinceafbr their .amendment. Such 
clauses should be open to amendment by an Act of the 
Parliament of Canada and Acts of such majority of the 
provincial legislatures and upon such additional condi- 
tions, if any, as may be decided upon.” Now as to what 
clauses fall into this third category, theie is a good deal 
of difference of opinion. Again those who want to make 
the Constitution more flexible interpret that first and 
third categories more broadly than the second and those 
in favour of regidity do the opp6site. Also for the third 
category, some want a majority of eight of the ten 
provinces, some would on the other hand be satisfied 
with a majority of six out of the ten. 

There are other views also as to the appropriate 
method of amendment. Without discussing them in 
detail, this much may be said that different bodies of 
opinion come to different conclusions and make any 
early agreement on a method of amendment improbable. 
There is no prospect of an early end of confusion in this 
respect for the simple reason that there is a wide variety 
of views as to what are the fundamental clauses of the 
British N orth America Act.J 

It-Q. Write a critical note on the position of the federal 
Cabinet in Canada. 

Ans. The Constitution of Canada is federal with 
British type Cabinet Government both at the Union and 
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the Provinces. The general features of Cabinet Govern- 
ment in Canada are similar to those in Britain. Here 
also after a general election the party having a majority 
in the lower house of the legislature forms the Cabinet, 
its leader being invited by the Chief of the State to 
become the prime minister. The prime minister chooses 
his colleagues from his party and the Cabinet is responsibe 
to the legislature collectively and severally, holding office 
during the confidence of the legislature. But Cabinet 
Government in Canada also shows certain significant 
differences from the British pattern. 

In other words, the Cabinet Government in Canada 
has a few distinctive features of its own in explaining 
which two main reasons can be given. “First, Canada 
is a federation of ten distinct pjovinces, a fact that must 
always oe * emembered when a new federal Cabinet is 
being formed. Secondly, the national government in 
Canada, apart from emcigencics of war, has never thus 
far engaged in a t .ngc of activities comparable to those 
carried on the British Governments.” Some of the 
points of differences now may be discussed. 

First, in forming his Cabinet, the prime minister of the 
Canadian National Government has to attend generally 
to the same considerations as his British counterpart but 
these are not his primary concern. He simply cannot go 
against the established usage of distributing Cabinet posts 
so as to give representation to the provinces and even to 
minorities and sections within provinces. There is a 
minimum representation from each province, and not 
only the provinces as regions but also “the sectional, 
othnic and religious diversity of the country is always 
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recognised in the composition of the Canadian Cabinet.” 

Secondly, the necessity to give the Cabinet a federal 
character limits the Prime Minister’s choice of colleagues 
in two ways. On the one hand, it is often hard to find 
cabinet timber among the members of his party returned 
to the House of Commons from particular provinces or 
by particular pinorities. Since he scarcely dares to pass 
them over, the quality of the Cabinet is sometimes 
lowered. On the other hand, by the same token, h $ may 
be compelled to pass over able parliamentarians who 
could almost insist on inclusion in Britain. As a result, 
Canadian parties often cannot maintain a group oi 
national leaders with long experiences of parliamentary 
life in and out of office, Cabinet offices often going to 
relatively unknown men with nothing much to show as a 
record. Thus the Cabinet becomes not a well knit 
disciplined body representing the national leadership of a 
party enjoying a majority in the Parliament but rather 
an amalgam of the various interests — provincial, 
ethnic, religious, etc. Naturally also on national ques- 
tions, the position of the Cabinet is not decided by recog- 
nised well formulated party principles but by this kind of 
particularistic 'considerations. 

In this connection, another point deserves to be men- 
tioned. The second chamber in the federal legislature 
was intended by the Constitution to represent and 
safeguard the interests of the provinces in much the same 
way as the Senate in the U. S. A. But unlike in 
the U. S. A. the second chamber in the Canadian 
Parliament has come in course of time to occupy a 
position very much like that of the British* House of 
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Lords. But side by side, convention has so developed 
that “the champions of provincial interest have esta- 
blished themselves in the seats of power in the Cabinet”, 
a minister always having to represent the view of the 
province he represents. 

Thirdly, the fact that during peace time the federal 
government in Canada is confined within .relatively 
modest limits of activity also has had important influence 
on the character and structure of the Cabinet. The size 
of the Cabinet here has always been small, rarely going 
beyond twenty and with negligible exceptions, all minis- 
ters being members of the Cabinet as well as heads of 
departments. In this connection attention may be 
drawn to certain important changes taking place during 
the stress of the World War II. Prior to that, the rela- 
tively light burden that had to be borne by the 
Cabinet made for a few important characteristics in the 
Cabinet. Fiist, it made possible for the Cabinet to give 
much closer atte tion to the details of administration 
than was possible in Britain. Matters which in Britain 
may be left to the discretion of a minister required in 
Canada Cabinet decision. There was a strong tendency 
for ministers to be immersed in minor detail. Second, 
“the Canadian Cabinet did not find it necessary to rely 
to any significant extent on Committees.” “Third, 
there was no compelling need to establish a Cabinet 
Secretariat.” Fourth, the ministers could even do 
without the aid of parliamentary secretaries. 

The World War # II, however, changed all this de- 
manding a level of national government activity never be- 
fore contemplated and thereby compelling the Canadian 
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Cabinet to take to the expedients adopted earlier 
in Britain. There came a War Committee along with 
other committees of the Cabinet to deal with urgent 
tasks. Also gradually came a Cabinet secretariat and 
the appointment of parliamentary secretaries to aid the 
busy ministers. 

Though with the end of the war, the level of activity 
of the national government has come down yet it conti- 
nues to be higher than the pre-war one. The expedients 
adopted during the stress of the war are now on the way 
to becoming part and parcel of the permanent organi- 
sation and all these have helped the Canadian Cabinet 
to adapt itself to the requirements of the positive State. 

|y« Q- Write a critical note on the relationship between the 
executive and the legislature under the Constitution of Canada . 

Ans. The relationship between the executive and 
the legislature in Canada is determined primarily by 
the logic of cabinet type of government. As a natural 
corollary of this type of government, in theory the 
executive holds office during the pleasure of the legisla- 
ture. But in practice, party government ensures that 
the cabinet commands the attention and directs the 
time and energies of the House of Commons. It prepares 
the legislative programme and can count with confidence 
on the support of its majority to carry it through. 
It has the ultimate threat of dissolution to keep this 
majority in line.* So far the picture presented by 
Canada is naturally very similar to that of Britain or 
to what is only to be expected in any country with this 
type of government. 
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But in Canada the phenomenon of executive-legisla- 
ture relationship also exhibits certain other special 
§haracteristics not to be found in, say, Britain, and all 
or almost of these may be explained as due to the rather 
loose nature of the party organisation at the national 
level in Canada. Some of these features are, far less 
strict party discipline than in Britain, far more frequent 
assertion of independence of the individual member, 
far too many kinds of pressure operating upon the 
cabinet thereby making it unable, more often than not, 
to pursue with vigour a fixed programme, etc. These 
factors, however, play a more important role outside 
than inside the House of Commons but there also it 
modifies the nature of the programme that is ultimately 
carried to the statute-book and at least during peace 
time, “the e^vernment of Canada has never been noted 
for vigorous, fai -’caching measures. Even the great 
depression of the nineteen-thirties did not bring a govern- 
ment or a policy comparable to the Roosevelt Adminis- 
tration and the ? ew Deal in the United States. The 
executive commands the legislature but only during and 
since World war II has it forced the legislature to drastic 
measures or bulky accomplishment in legislation.” 

The connection between this weak government and 
the loose nature of the party organisation is obvious. The 
parties operating at the national level are “loose federa- 
tions of provincial parties and the forcing of a vigorous 
policy by the executive would threaten the tenuous unity 
of its majority.” “In fact, the federal cabinet in Ganaba 
has less need of a comprehensive discipline, decause the 
positive measures to which the generalities of the party 

CFC — 6 
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platform commit it are fewer and less drastic than those 
which British parties undertake. 9 ’ In this connection 
we should not also lose sight of the fact that the govern- 
ment has to operate in the context of a federal framework 
and this necessitates a consideration by the federal 
government of the sentiments and susceptibilities of the 
provinces. 

Finally, the whole tenor of the relationship between 
the executive and the legislature is set by their relation- 
ship in the financial field. This in the context ofiGanada 
may be described thus. 

“Subject to minor variations in detail, the legislative 
executive relationship in financial matters in the federal 
government in Canada follows closely the British pattern. 
In Canada, the Department of finance and the Treasury 
Board carry out most of the functions of the British 
Treasury. The Treasury Board is a committee of the 
cabinet composed of the Minister of Finance and five 
other ministers who have a responsibility corresponding 
to that of the Chancellor of the Exchequer for settling 
the financial proposals subject to the final approval of 
the cabinet. 99 

Here two points of striking difference are, first, the 
lack of use of the public accounts commitee of the House 
of Commons in Canada and, second, use of an estimates 
committee only since 1956 though as in Britain, the 
public accounts are examined by the Auditor General 
who makes an annual report to Parliament. 

Another very important point lies in the fact that 
the powers of the Canadian Senate have not been 
expressly made limited and hence it claims the authority 
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to amend or reject money bills passed by the House of 
Commons which, however, hotly insists that money bills 
are not alterable by the Senate. As regards explicit pro- 
visions of the Constitution, there is one “which provides 
that money bills shall originate in the House of Commons” 
and another “which, in effect, provides that the Cabinet 
alone can propose appropriations and taxations.” Thus 
while clearly “the Senate cannot amend money bills so 
as to # increase appropriations, its power to reduce or 
reject it is open to dispute and depends on subtle 
interpretation of the unwritten portion of the Canadian 
constitution.” But in practice, the Senate usually does 
not engage in a trial of strength with the House of 
Commons. And that is also quite in keeping with the 
requirements of cabinet government which could not 
really function w ; di effective responsibility to two houses, 
may be, of two different minds. Thus in matters of 
finance cabinet has rightly the pivotal role and has to 
satisfy only tb lower house. The debatable power of 
the upper house in this respect has only a nuisance 
value the actual exercise of w'hich is inevitably bound to 
be more a hindrance than a keep to the smooth running 
of the government and may e\cn lead to its own 
eventual end. 

I? • O* Write a critical note on the civil rights in Canada . 

Ans. The law relating to civil liberties in Canada 
shows the strong impress of the British heritage. The 
basis of civil liberties in both countries is the same, the 
common law. What is not forbidden by the law is 
permitted. # The law in Canada protects freedom of 
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religion, freedom of speech, and freedom of the press 
from interference by the executive branch of government. 
It supports freedom of the person from arbitrary arrest 
and detention without trial, and the freedom of public 
meeting. It provides the safeguards the habeas corpus 
and fair trial before courts independent of the executive 
under the protective procedure guaranteeing to the 
individual h reasonable time before trial, a definite 
charge, expert legal assistance, trial in an open court, 
any benefit of doubt going in favour of the accused, 
etc. 

But the very fact that the Canadian Constitution is 
partly written in the British North America Act and its 
several amendments makes the Canadian situation 
slightly different from that in Britain. Though these 
written portions of the Canadian Constitution do not 
provide a bill of rights on the U. S. model and leave 
them at the mercy of the legislature, yet they do contain 
written guarantee for a few rights consideicd specially 
important in the context of Canada. Thus we find 
Section 93 guaranteeing the right of particular religious 
groups to separate schools, Section 133 guaranteeing the 
right of English or French to be used in certain public 
proceedings, Section 99 guaranteeing the security of 
tenure for the judges of the superior courts, etc. The 
point to note about these provisions is that they are 
entirely beyond the competence of any Canadian legis- 
lature, federal and provincial, and are amendable only 
by an Act of the British Parliament. 

Another special point about the Canadian situation 
is that there is a difference between all othftr provinces 



Comparative Federal Constitutions 


85 


and Quebec which “is ruled by civil law as modified 
and supplemented by statutes of the Quabec legislature. 
Therefore, in so far a> civil liberties fall within the 
legislative power of the provinces, the content of these 
liberties in Quebec depends on civil law-rules and on 
statutes of the Quebec legislature.” 

1 However, the resulting differences between Quebec 
and the rest of the < ountiy are not as great as might 
be oxp^rted. First, most of the effcrti\e limitations on 
civil liberties are imposed by the Criminal law which is 
exclusively a matter lor the federal Parliament. Second, 
the Supreme Court of Canada has held specifically that 
it is beyond the power of provincial legislatures to restrict 
the freedom of the press and that any such restriction is 
a mat* i solely (or the Parliament of Canada. Pre- 
sumably, the icasoning of the Court applies to other 
essential civil liberties as well and it is doubtful how far 
these fall within the ambit of provincial authority set out 
in section 9f r the British North America Act 

As regards the Canadian record in the matter of the 
maintenance of the essential civil liberties, three specific 
points may be made. First, apart from occasional 
attempts by die executive lo interference with the civil 
liberties, there is also evidence to show by-passing of the 
legal procedure on the part of the police, use of torture 
to extract incriminating evidence, etc. Second, there is 
also evidence, to show attempt by the authorities “to put 
obstacles in the way of unpopular groups that are trying 
to distribute literature and for exercise of the freedom of 
public meeting. 55 But as against these two unfavourable 
points, there is one good point, namely, the absence of 
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racial feeling and “a very high standard of fairness of 
trial of accused persons.” 

Traditionally, the Canadian people have remained 
content with the position that <xii alert public opinion 
offers the best safeguard to civil liberties. But of late 
there has been some change of opinion expressing dis- 
satisfaction with the existing arrangement and urging the 
adoption of a written bill of rights. Those advocating 
the change advance several aiguments which are not to 
be dismissed lightly. Some of these arguments arc : 
(P the distribution of legislative power between the 
Dominion and the provinces on the question of civil 
liberties is not at all clear and this means the possibility 
that despite the existence of a national opinion in favour 
of these liberties one or more provinces may well interfere 
heavily with them, (ii) leaving the protection of the 
essential civil-liberties entirely to the charge of an alert 
and enlightened public opinion ?eally requires a degree 
of homogeneity in the population that has not yet been 
attained by Canada, iii) the task of welding peoples of 
diverse origin and hence with diverse traditions and out- 
look into a homogeneous national community with a 
deep respect for certain fundamental freedoms will be 
rendered easier by the existence of a bill of rights en- 
shrined in the Constitution. 

These and similar other considerations led the Parlia- 
ment of Canada to “set up a joint committee of both 
houses to explore the matter in 1947 and 1948. Two 
years later, a special Senate Committee on Human 
Rights and Fundamental Freedoms -approved the idea 
(of a bill of rights) but noted that some parts of the 
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field of civil liberties were within jurisdiction of the 
provincial legislatures. Accordingly, it recommended that 
any amendment to the Act designed to put civil liberties 
beyond the control of all legislatures should not proceed 
without the concurrence of the provinces. Meanwhile, 
as an interim measure it proposed that the Parliament 
of Canada should enact a bill of rights covering those 
aspects of civil liberties which fall within its legislative 
jurisdiction.” 

While a few faltering steps are being taken to im- 
plement the recommendation of the Senate Committee, 
and while the force of the arguments for some kind of 
an arrangement that ensures the steady maintenance 
of the essential liberties cannot be denied, it may still 
be doubted if the best way to that end lies through 
^incorporating such rights into a charter of liberty. 
Negatively, it must be admitted that the actual protection 
of civil liberties li in the ability of the courts to punish 
any violation of them by the government. And, 
positively, as regards the right to social security, 
education, just and favourable conditions of work, a 
standard of living adequate for the health and well 
being of himself and his family, it is definitely a 
matter of public which may ultimately see to it that 
“they will be provided up to the level that the intelli- 
gence, organising capacity and resources of the commu- 
nity make possible. Failing this, little or nothing is 
gained by writing the programme of the positive State 
*nto the Constitution.” 

To conclude, in Canada as in other western democra- 
tic countries, the traditional conception of civil liberties 
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is mainly negative in character. But to-day it is becoming 
increasingly clear that “without positive aids an<3 
support^ the freedom of the individual in a complex 
society may be largely illusory.” ‘Indeed the whole 
development of the positive State is an assertion that 
the negative approach to civil liberties is not enough.” 
But whife to-day there is a very large measure of agree- 
ment on the end, the difference over the means continues 
and hence many difficulties and complications. 

ie,Q. What do yon wean by judicial r< new ? Discus* its 
importance in a federal government. 

Ans. Judicial review means the power of the 
judicial y to determine the constitutionality of any act 
of the legislature and as such its validity. This means 
naturally the power of the judiciary in interpreting the 
Constitution is final and cannot be questioned so long as 
i he Constitution remains unamended. 

In a State with a written Constitution, irrespective of 
whether it is unitary or federal, the principle of judicial 
review may be shown to be necessary in this way. The 
written Constitution inevitably requires interpretation 
and to whom will this function go. It is a commonplace 
that both the legislature and the executive ha\e a 
natural tendency to self- at gi andisement and to enti ust 
them with the power of interpreting the Constitution 
may spell danger to the rights of the people. Thus the 
best agency for the task seems the judiciary. All these 
considerations again acquiie a greater significance in 
the context of a federal system. The central idea of a 
federal system is a division of power between the general 



Comparative Federal Constitutions 


89 


government and the governments of the units, neither of 
which naturally can be entrusted with the power to 
interpret the Constitution because the result will surely 
be almost an invitation to the government which is given 
the power to seek to upset the federal balance. Thus in 
a federal system the need for an impartial third party 
to act as an umpire is keenly felt and the judiciary 
becomes an automatic choice. 

Rut the principle o r judic al review is not immune 
from criticism nor is its acceptance universal. In the 
first pJace, it is said that to allow the judiciary to declare 
a law passed by the national legislature null and' void is 
tantamr unt to making it the third chamber sitting in 
judgment over the activities of the nation’^ fieely chosen 
representatives. Secondly, what the judges decide are 
not simply legal issues but also legal issues suffused with 
social and economic questions. And, here, however 
independent a d impartial the judiciary formally may 
be, the predilections of the judges cannot but come into 
play to colour their judgments. It may also be said that 
such a system often cloggs the wheels of progiess and 
prevents the valid enactment oi necessary reforms. 
Fui ther, the judgment of the Court may in some cases 
be by a majority of one a ad that means really allowing 
one man a veto ov^r the nation’s social and economic 
philosophy. 

No one can deny the force in such contentions. But 
at the same time it must also be said that on the other 
side also powerful considerations can be urged. In the 
first plaqp, the substance of the matter is that while it is 
the duty of every institution established under the 
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authority of a Constitution and exercising power granted 
by a Constitution to keep within the limits of these 
power, it is the duty of the Courts, from the nature of 
their function, to say what these limits are. And that is 
why Courts come to exercise this function in a federal 
government.’’ Again it may also be pointed out that 
“the exercise of this function by Courts is not confined 
to countries with a federal government. It is found in a 
country like the United Kingdom, whose government is 
usually called unitary, for there the Courts have the 
power— unless it has been cxpiessly withdrawn fiom 
them by law — to say whether a governmental institution 
is acting within the limits of its power.” Secondly, even 
acknowledging that social and economic predilections of 
the Couit do play a part in deciding points which arc 
ostensibly only legal issues, it must be seen that the 
system of judicial review is ically a habit of submitting 
to an impartial and independent tribunal all questions 
likely to excite popular passion. If it is said that the 
opinion of Court often goes against the currents of 
public demand and opinion, it can be said in all fairness 
that democracy by no means implies that the voice 
of the people is always to be treated as the voice of the 
gods. Looking at it from a practical point of view, 
there is really no way of avoiding conflicts of this sort. 

Of course, the principle of judicial review is not 
universally accepted. It may be argued with perfect 
logic that “what is essential for federal government is 
that some impartial body, independent - of general and 
regional governments, should decide upon the* meaning 
of the division of powers. It happens that in the United 
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States and Australia the highest court of the land has 
had the last word in the matter and that, on the whole, 
it has proved independent of the rest of the general 
government.” But the example of Switzerland shows 
conclusively that the system of judicial review is indis- 
pensable to a federal system. So before we reach the 
final opinion on this point, a brief examination of the 
alternative to judicial review as shown by Switzerland is 
necessary. 

Yhe Swiss alternative is lhai the courts must accept 
the laws of the legislature as valid and that those who do 
not like them may unite to have them referred to the 
people in a referendum.” Though there is no denying 
that this system works in Switzerland with fair success, yet 
the question whether the same degree of sin cess may be 
anticipated in other countiies is by no means irrelevant. 
\nd what is more, this system really amounts to providing 
us with another le hod of const itii* ; onal amendment. 
For in such a system the Swiss “general legislature 
may pass a law which conflicts with the Constitution. 
Ihat law may not be questioned at all and in that 
case it comes into full effect and the Constitution is to that 
extent amended.” Again, the arrangement to leave the 
whole thing to public opinion which will punish any 
attempt by the legislature to art beyond its competence 
through referendum or through general election, may be 
perfectly democratic in form and intention but it ignores 
the question of the protection of a minority. Though 
“t may be said that all these are poiltical questions and 
hence should not be allowed to be decided by the Courts 
and should properly be decided by some specially 
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constituted body, yet even in that case the basic difficulty 
remains % 

To conclude, it cannot be said that judicial review 
is indispensable to a fedeial government. The Swiss 
system of government has been able to maintain both 
federalism and good government without judicial review. 
But nevertheless, it must be seen that the question really 
involves two points, one, both the general and the regio- 
nal governments must be kept within theii respective 
constitutional grooves and, second, an impartial and 
independent agency for interpreting the meaning of the 
Constitution is essential. The Lask may be performed in 
different countries by different agencies, the main deter- 
mining factor being special circumstances of each case. 
Thus while it may be asserted that the Swiss s^lem, 
though difficult, will not be changed by the Swiss people 
and equally where judicial ie \ iew exists, it, with all its 
admitted drawbacks, is stroned) entrenched. 

3J0 .0- Discuss critic 'illy the case for Bi -cameralism in a 
federal system with special reference to tin (institutions of the 
U. S. A., U. S. /S'. It. and Switzerland 

Ans. Whether the legislature ol a Stale should have 
one house only or two houses is an important question 
and on both sides we find important arguments as 
well as names. Generally, the case for bi-cameralism, 
irrespective of whether the State is unitary or federal, is 
put on the grounds of the necessity of having a revising 
body, the necessity of having a check against hasty and 
ill-conceived legislation, the necessity of providing* 
proper and adequate representation to some special 
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interests likely otherwise to go unrepresented, and finally 
^he necessity of not having any legislature in a position 
of unchecked and unchallenged monopoly of power. 
This device of a second is alleged to be specially necessary 
in a federal State where it is designed and looked upon 
as an instrument for the protection of the interests of the 
units. Being here specially concerned with the justifica- 
tion or otheiwise of the second chamber in the context 
of a federal Statelet us examine the argument that is 
advanced from that point ol \iew. 

The principal argument in favour of a second 
chamber in the federal legislature is that the first 
chamber beiug constituted on a population basis, in that 
chamber those States with more population will nat- 
urally have Al representatives than those with smaller 
populations ; and under the circumstances, the absence 
of a second chambci with equality of representation 
granted to the Spates, will clear the way for the larger 
States to band gether and ride roughshod over the 
smaller ones. 

This is the basic argument urging the vital need of 
having a bi-cameral federal legislature and the argument 
or more correctly the end which the argument professes 
to safeguard cannot be dismissed lightly. But then 
before the argument is accepted as finally convincing, 
we must see (i) whether the interests that a second 
chamber is designed to protect in a federal State is 
already safeguarded otherwise, (ii) whether, in actual 
practice, the second chambers in the federal States like 
the U. S. A., U. S. S. R. and Switzerland, do actually 
represent the States and vote accordingly, and finally 
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(iii) whether the advocates of bi-cameralism, can provide 
satisfactory answers to certain practical questions inevi- 
tably raised by a system of bi-cameralism. 

As regards the first, the following may be said. The 
federal arrangement is always specifically written down 
in a document, the constitution which is made difficult 
of amendment and which is accepted as the basic law 
of the country. This constitution divides power between 
the general government and the State governments and 
also takes concrete steps for maintaining that division 
of power. One such step is that there may be a special 
court for the protection of the constitution and its 
division of power ; and another is that the method of 
amendment of the constitution is made such as to require, 
.for any change in the constitution, *he participation and 
agreement of both the union and the units. In sum, it 
may not be far from the truth to say iliat a fcdcial 
system has some built-in arrangements for the protection 
of the interests of the units and a second chamber in the 
federal legislature may become an added complication, 
if not wholly unnecessary. 

Coming to the point of actual practice, the c\pe 
riences of the three federations may be briefly desciibed 
as follows. In the U. S. A., the Senate which is rightly 
regarded as the most powerful second chamber in the 
world owes its position of prestige and power not due 
its being representative of the State but primarily due 
to other factors. It was designed not only as an instru- 
ment to protect the interest of the States, but primarily 
as check on the powers of both the President and the 
other house of the federal legislature. That is why it 
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was given by the Constitution many important powers 
which were denied to the lower house, the House of 
Representatives. Also, its composition, term, etc have 
all tended to elevate it to a position which may be 
called superior to that of the othei house. Also, since 
1913 when the provision was made through a constitu 
tional amendment for its direct election it acquired a 
popular basis and this contributed still more to its pie- 
unincnce. But despite all this, it cannot be said that 
he Senate lias been very much concerned with what 
s supposed its chief reason for existence, and that is 
because the development of the party system has shifted 
he whole question onto a diffcient plane altogether 
nd rccoids show the members of the American Senate 
o vote acceding to party principles and not as leprescn- 
mg th:» oi that St te. 

Jn Switzeiland also, the second chamber in the 
?dend legislature is constituted on the same pnnciple 
s in the U. S. equality of repiescntation of the 
units Here the two chambers have in theory equal 
powers but in practice the lower house is superior. 
Here two points are to be specially noted. One is that 
the lowei house having a fixed term and the upper 
house having terms varying from canton to canton, 
there is .naturally a preference foi membership of the 
house with a fixed term which thus comes to acquire 
some added influence though it is extra-constitutional. 
And the other and more important point is that 
“theoretically, the Senators are to safeguaid the interests 
of their cantons, but* Art. 91 forbids them from acting 
in accordance with Cantonal instructions. 5 ’ And also 
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“the effectivencess of other institutions for safeguarding 
constitutional rights— particularly the referendum— has 
meant that the legislature as a whole is less important.” 

In the Soviet.Union also, the federal legislature is 
made bi-cameral and in the upper house equal repre- 
sentation is granted to the units which, however, have 
been classified into a few types. There is not equality 
of representation between the classes or types, but there 
is equality within each type. Theoretically it represents 
the units of the federation and its function may be to 
safeguard the special interests of the units. It has been 
given by the Constitution co-ordinate status and equal 
power with the lower house. But just as in Switzerland, 
other institutions detract from the importance of the 
legislature as a whole, just so in the U. S. S. R. the 
whole of the formal governmental machinery is under 
the shadow of the Party which, in its turn, is dominated 
by the will of its top leadership. 

Finally, we come to the question of practical 
difficulties. What is to be the basis of organisation, 
election or nomination ? If it is election, is it to be 
direct or indirect, and if direct, what is to be the basis 
of representation ? Again, as regards competence, 
whether the second chamber is to be superior or inferior 
or equal to the first chamber. These and others are 
some of the questions which are an integral part of a 
bi-cameral system and these also arc present in a federal 
State also, and its advocates do not seem able to provide 
quite satisfactory answers to these. 

To conclude, bi-cameralism in a federal State by no 
means seems indispensable because, as shown by the 
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cases of the U. S. A., U. S. S. R., and Switzerland “the 
upper houses have not fulfilled this particular function 
with much success.” This shrewd suspicion is stren- 
gthened by the consideration “whether the complication 
of the constitutional machinery, the obscuring of 
ultimate power relationship, the disturbance of the 
unity of party, and the checks and brakes upon govern- 
ment, are together worth the security given by a second 
chamber. That security is of no value unless it implies 
the introduction of sobriety and wisdom into govern- 
ment. ” Thus in theory it is indeed difficult to sustain 
the case for bi-carneralism even in a federal State. The 
most that can be said in its favour is that “wherever 
there are material or spiritual interests which desire 
defence against the grasp of the majority, a bi-cameral 
system will be claimed ; for even the mere defer- 
ment of an undesirable policy is already gratifying 
deliverance “ 

^ Is scparr'i'it'. of powers essential in a federal system ? 

Ans. The lunctions -performed by a government may 
naturally be divided into three kinds, namely, making 
the law , e pforcing the law and setlLing^-disp_u_tes _accor- 
ding to the law . And for these three kinds of functions, 
we find three different branches or organs of government, 
namely, t he legislature, t he executive a nd t he judiciary . 
Now the question is, though the three functions 
may be looked at as essentially different in character, 
what is to be the relation between the three organs 
performing them ? The theory of separation of powers 
is one answfir to that question, the answer being that the 
CFC-7 
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three organs are to be made separate and independent 
of each other. 


This theory of separation of powers has exercised a 
profound influence upon democratic political theory and 
practice and it has been argued that in a federal state 
the general government should be organised in accor- 
dance with this principle. Before we can accept the 
value of this argument, we have to sec the implication of 
the theory of separation of powers in general as well as 
its influence on a federal system including its contri- 
bution to the success of the federal system of government 
as shown by actual experience. 

Generally speaking the theory of separation of powers 
is open to many objections which may be put as follows. 

Jirs t l the theory logically implies the equality of 
§l&tus of the three o rgans , whereas in a democracy the 
legisla t ure as the im m ediate sovereigr^under thc^.Consti- 
tution must be accorded with some amount ofjiiipeiiQrit^ 
and “ the p owers bothjQtexecutive and of judici_gjry,find. 
their Umits in_ the -declared will oLthe Jegislativeorgan/* 

Secondly, government is really an or.ganic_„_unity. 
“Separation of power must certainly nican a d istinction . 
of modes of action. But even if there is thus plurality of 
modes, therer is also, we have to remember, a great and 
general mode of action which is common to the whole of 
government, and which blends the different modes in a 
unity of operation. The fact of this unity stands behind 


the difference of particular modes.’ 5 
^Thirdly, though advocated as a safeg uard of liberty. 


yet experience shows that the co ntribu tion of Jhe device 
in that respect is really much too much e xaggerated^ 
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Fourthly , though besides those already mentioned, a 
f<|w other arguments also may be given to show that the 
application of the theory is re ally highly unde sirabl e, yet 
assuming otherwise, it can be shown that an application 
of the theory in a thoroughgoing mariner is just not 
praclicablc. And to corroborate such a contention there 
is the classic example of the U. S. A., where the most 
ardent attempt was made to make it the foundation 
of the country’s constitutional system but in vain. 

Now let us see how far the different federal Constitu- 
tion!? including that of the U. S. A. have accepted the 
theory and with what results. 

In Switzerland we know mere is no separation of 
powers. The executive has the right to participate in 
the proceedings of the legislature and the executive, 
though in theory entirely a creature of the legislature, 
yet in i * v h • y pi i \ s the role of leader and guide. The 
legislature also lias powers that are not only legislate e in 
charac ter hut also have other aspects too. In fact there 
is no separation *' powers and this absence cannot be 
said to have had any adverse effect on the maintenance 
of either the federal system or the rights of the citizi ns. 

In the LI. S. S. R. there is open rejection of the 
principle of the separation of powers. In the face of it. 
the Soviet Union has a parliamentary system of govern- 
ment and it is obvious that a parliamentary government 
is a negation of the theory of separation of powers. Of 
course, how far the federal character of the Soviet 
Constitution is real in practice or how far the citizens 
liiere actually enjoy the rights solemnly guaranteed in 
the Constitution may be debatable but certainly one 
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cannot say that these questions are in any way linked with 
the presence or absence of the separation of powers. 

In the Constitution of the United S tates, however, 
the principle of the separation of powers has been accep- 
ted as a basic one. The Constitution vests all legislative 
powers in the Congress, all executive power in the 
President and all judicial power in one Supreme Court 
and in sucji inferior Courts as Congress may from time 
to time ordain and establish. But even here we find a 
recognition in the Constitution itself that the full 
application of the theory is neither practicable nor 
desirable, for, in the Constitution itself there are 
numerous provisions for joining what have been pre- 
viously separated. The President is associated with 
Congress in the exercise of the legislative function by his 
veto power ; the Senate is associated with the President 
in his executive functions in that its consent is necessary 
to his making treaties and to his making certain impor- 
tant appointments. 

As to the results of the acceptance of the principle of 
separation of powers, “Its general effect is to weaken 
government and a weak government is sometimes con- 
sidered desirable by the units which form a federal 
Union.” And as Laski says, “The American system, in 
its ultimate foundations, is built upon a belief in weak 
government.” However, this separation of powers may 
be seen to have in the U. S. A. one good point, namely, 
*‘It holds the federal Union together because it provides 
so many obstacles to the carrying out^ of policies which 
are not strongly supported by a large body of organised 
political opinion. This obstructionism, this conservatism. 
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this indecisiveness in the American general government, 
is a guarantee to all the units in it that nothing will be 
done to which they object very strongly/’ 

To conclude, “ Montesquieu’s mistaken view of the 
relation between executive and legislature in England, 
consecrated as it was by Blackstone, led to the theory 
that no bridges ought to be built between the organs 
which represent these various powers/' But to-day “the 
moulds Jiave broken in which the thoughts of Locke, 
Montesquieu and Madison were cast and their contents 
ha r/e spilled together ” Perhaps the only points of value 
in the theory for our times and conditions are that, first, 
concentration of power is always a menace to rights and 
secondly, maintenance of rights may well depend to a 
large extent on the separation and independence of the 
judiciary from the other branches of government^ 
Applying this general principle in the context of a 
federal system, we may say, ^fi rst, that lederalism 
certainly does not demand separation of powers ; 
seco ndly, that i^ may be wise from a practical point of 
view for a federal government not to be based on separa- 
tion of powers because that would mean further we a ken- 
ing of an already weak because^ of limited government ; 
thirdly, that in a federal State it may be necessary 
to separate “the judiciary in the general government 
from the other branches of the ^government if i t is th e 
tribunal^ which decides disput es about the meaning 
of t he division of powers/’-y^But even this limited 
amount of separation .thougn usually accepted in most 
federal systems, does not go very far because “there is a 
connection from the fact that members of the judiciary 
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are appointed and removable by either the executive or 
the legislature or a combination of both.” 

« Q. Is the growth of federal potver and responsibility inevi- 
table under modern conditions ? 

Ans. The most important charateristic of a federal 
system of government is a constitutional division of 
power between a general government and a number of 
regional governments, each of which is independent 
within its constitutionally allotted sphere. The legislatures 
of the general government as well as of the regional 
governments have in a federal set up limited powers and 
the idea is that both are co-ordinate in status. But of 
late, it is seen that this idea of federation is undergoing 
a process of radical change which modifies its basic 
character. In almost all the federations of the world, the 
general government is seen to acquire more and more 
functions, powers and responsibilities, as a result of 
which the regional governments are definitely losing 
their co-ordinate status, in fact if not in theory and are 
reduced to a position of subordination and dependence. 
The factors responsible may be analysed as follows. 

“Whenever government is decentralised, functions 
must be assigned to the level at which they are most 
appropriately conducted. How is this appropriateness 
to be gauged ? The problem is to work out a relation- 
ship between four factors — people, areas, fiscal resources, 
and governmental services. The ideal would be to create 
for any governmental service an area in which the 
residents possess the fiscal resources to maintain the 
service. Most of the modern modifications of federalism 
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arc due to the emergence of social needs for which the 
political boundaries drawn in an earlier, pre-industrial 
society are inadequate. If business corporations and 
trade unions become big, developing a nationwide 
organisation and producing goods that will move across 
statelines, it is evident that labour relations can no longer 
remain within the jurisdiction of the States.... Powers 
continue in theory to be distributed as constitutional 
law would have them. But the modern requirements of 
the governmental processes are knitting the fragments 
together.” 

Again, behind the modifications of federalism, there 
are not only factors of national origin but also there are 
what may be termed international factors. The two 
world wars and the ever present possibility of another 
have ui unprecedented impact on federalism. “Because 
of the military need for unified command, co-ordinated 
plans, and prompt action, an era that places the accent 
upon defence is ili-suited to the maintenance cither of 
checks and balances between branches or of rights of 
States vis-a-vis the government of their nation. A disper- 
sion of powers is incompatible with the troubled politics 
of a world that is scarred by past wars and scared of new 
ones.” 

“The conclusion seems unavoidable that older 
patterns of decentralisation — whether in the form of 
local autonomy under a unitary system or of States’ 
rights in a federal Union were doomed to dissolve in 
the corrosive acijds of twentieth-century politics, econo- 
mics and technology. Virtually all the great driving 
forces in modern society combine in a centralist 
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direction... The political urge for equality of rights, and 
greater equality of treatment ; the extension of the 
market, increased standardisation of products and the 
growing uniformity of taste, the quest for social security 
and economic stability ; the tensions of military prepared- 
ness and the technology of warfare in an age of jet 
propulsion and atomic energy— such conditions do not 
harmonise with separated powers and scattered jurisdic- 
tions. Different levels of government can no longer be 
thought of as independent in their respective spheres. 
Either one is dependent on another or they are mutually 
interdependent. Though great differences in degree still 
exist, the unmistakable tendency of our century is to 
integrate and centralise. 55 

Such a contention can easily be corroborated by a 
look at actual developments in, say, the U. S. A., 
Switzerland, U. S. S. R., etc. As regards the develop- 
ments leading to the modifications in federalism in the 
U. S. A., the following may be said :^“Thc twilight 
zone between national and State powers has been 
obliterated $'\he distinction between production and 
commerce has been done away with.t^The methods of 
co-operative federalism have been accepted, ^the use of 
national grants-in-aid to bribe, as critics put it, the 
States into doing certain things in certain ways has been 
sustained. ^The troublesome issue of intergovernmental 
tax immunity, that is, the extent to which one level of 
government may not tax the instruments of the other, 
has been dealt with by leaving a large measure of 
discretion to the Congress. 'CjThe long standing rule 
that whenever otherwise valid national and State 
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regulations conflict, national law overrides State law has 
been rigorously enforced \^\j Since 1937 in short, the court 
has sustained national action against every claim of 
impingement on States’ right.” 

A regards the growth of centralisation in Switzerland, 
wc find that * c the forces of war, Economic depression, ^the 
demand for ever-increasing social services and ^the 
mechanical revolution in transport and v the technological 
revolution in industry, have persistently promoted this 
tendency towards centralisation” here also. In a matter 
of one hundred years, Switzerland has been transformed 
by force of circumstances from a loose confederation to 
“a centralised federation drawing its strength not from 
the sovereign cantons but from common nationalism.” 
And it is apparent that in this development the need to 
maintain hid :pendence and neutrality has played a role 
which is at least equal in importance to all the other 
social and economic factors. And discussing the power 
of the general government in Switzerland over the 
economic affairs, Prof. Wheare ^ays that there has been 
a steady and substantial increase in the economic powers 
of the general government. 

Coming to the Soviet Union, we find the Constitu- 
tion already makes foi a strougly centralised federal 
government so much so that Prof. Wheare is not 
prepared to call it more than a quasi federation. His 
objection to calling it a really federal State rests on the 
grounds that, first, the union legislature alone can 
amend the Constitution, second, that “the powers of 
the All-Union authorities include the confirmation of 
the unified State budget of the U. S. S. R. as well of the 
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taxes and revenues which go to form the All-Union, 
the republic and the local budgets.” and third, th^t 
“Article 14 gives to the All-Union legislature such 
comprehensive powers over almost all sphere of life that 
it leaves little to the constituent republics, if the All- 
Union chooses to exercise them to the full.” 

In the U. S. S. R , of course, one or two develop- 
ments have taken place which may be construed as 
exceptions to this persistent trend that wediave been 
describing, namely, that of increased centralisation. 
For example, “in 1944, the Supreme Soviet of the 
U. S. S. R. extended to the each of the then existing 
sixteen Union republics the power to conduct its foreign 
relations, within the limits of policy established by 
federal government, and to establish military formations 
of its own, within limits established by the federal 
government.” This is certainly a move against centralisa- 
tion but the motive was to ask for as many seats in the 
soon-to-be established United Nations and it is now 
common knowledge that Stalin actually tried just that 
and obtained independent scats in the U. N. for 
Ukraine and Byelorussia. But record also shows the 
policy of, these two is tightly controlled from Moscow. 

And since the death of Stalin, however, there is a clear 
shift which may be described as follows. Instead of an 
ever increasing number of Union republics, there has 
been a decrease, and there are further signs of merger. 
The Karelo-Finnish Republic was demoted in 1956 
from Union status to autonomous 3 tatus, losing in conse- 
quence its Union republic quota of delegates in the 
second chamber of the Supreme Soviet and subordi- 
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nating its administrative departments to the Russian 
republic into which it was merged. 

While no other Union republic h as been merged 
since that time, there is evidence of a desire to establish 
the conditions for merger, at least of economic and 
political controls, if not of territory. The economic 
affairs of the five Union republics located in Central 
Asia were merged in 1962 under the direction of Central 
Asian Regional Economic Council authorised to 
co-ordinate their economics. 

“Political consolidation was initiated in 1963 in the 
three republics south of the Caucasus when communist 
party activity within the three republics was placed 
under unified control through the creation of a Trans- 
Caucasian Bureau of the Central Committee of the 
party.'* 

Indeed, the trend towards centralisation in the 
U.S.S.R. works through two main instrumentalities, 
that ofcentr fir ,d economic planning and unified control 
in all matteis through the top leadership of the party. 
Again, control of the centre to-day exercised through 
these two is strengthened rather weakened through the 
recognition of rather cultural autonomy to the regions 
and ethnic groups. And Central control is so thoroughly 
established that it is said that “the pattern of the 
U. S. S. R. as established in 1963 could be changed in 
the interest of increased economic efficiency without 
fear of causing political unrest.” 

To conclude, the tendency towards centralisation in 
all federations is unmistakable, yet it should not be 
taken to mean that this nas taken place at the formal 
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curtailment of the power of the units as originally 
granted under the constitutions. Rather centralisation 
has taken place far less by the withdrawal of the regional 
governments from certain fields of activity than by the 
entrance of the national governments into fields 
previously almost exclusively dealt with by the other 
governments, if dealt with by governments at all. What 
is happening everywhere is that strands of functional 
union are crossing lines of geographical subdivisions in 
increasing numbers, knitting nation il societies closer 
togther.” However, “in every society the pattern is 
different, and even within a society, the development 
is rarely uniform. Knots of resistance arrest and modify 
the centralising tendencies and a confused pattern 
emer^es^’ 

< Jotnparc and contrast the principles of federalism 
in Switzerland with those of the TJ. S. A . 

Ans. The essential features of a federal system may 
be described in this way. First, the system is character- 
ised by the existence of two parallel sets of government, 
that of the Union and those of the Units, each perform- 
ing specific . functions within the respective limits 
prescribed by the Constitution. Secondly, of all the 
matters of government, there is a division in two parts, 
one for the Union and the other for l lie Units. Thirdly, 
this distribution of power is made through a Constitution 
which is written, rigid and accepted as the supreme 
law of the country. The written and rigid character of 
the Constitution derives from the intention to maintain 
as permanent the arrangements made by the Constitu- 
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tion by keeping both the Union and the Units strictly 
within their prescribed areas. And its character of the 
fundamental law of the land derives from the fact that 
the entire political machinery at all levels draws its 
power and authority from the Constitution which sets a 
clear limit to what can and cannot be done. Fourthly 
and finally, because the entire political machinery 
revolves round the Constitution, the need is felt for an 
agency to look after its maintenance and interpretation, 
and for this function, a special court is created charged 
with the business of interpreting the Constitution, 
protecting it against invasion from any quarter, acting as 
an impartial umpire in all cases of dispute between the 
Union and the Units or between the Units themselves 
regarding their respective constitutional power and 
jurisdiction. 

In the light of these usual features of federalism, it 
is easy to see that Switzerland, despite its being a 
confederation ir r ime, is really a federal State and as 
regards the U. o. A. it is needless to say any thing 
because it is almost universally accepted as a model of 
federalism. Thus the fact that both the United States 
and Switzerland are federal States indicates that in the 
constitutional systems of the two certain similarities 
are bound to be there. These similarities derive not 
only from their both having the same constitutional 
type but also from the fact that the Swiss reforms of 1848 
and 1874 to a certain extent consciously imitated the 
U. S. constitutional pattern. These similarities may 
be described as follows. 

First, in Switzerland, the scheme of distribution of 
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powers between the Union and the Units is like tha 
of the U. S. A. The Constitution describes the power* 
of federal government, and leaves all powers other than 
these with the cantons, the Units. The powers ol 
federal government may be classified into exclusive 
and concurrent powers. In case of any conflict between 
the federal government and the Units in respect of any 
concurrent power, the power of the former will be 
allowed to override that of the latter. 

Secondly, the Swiss system also exhibits the supremacy 
of the Constitutions as well as its rigidity. The Consti- 
tution is supreme but is left open at every point to 
an absolute democratic check through the instruments 
of referendum and initiative. In Switzciland, thus, 
the task *)f protecting and interpreting the Constitution 
has not, as in the U. S. A., been given to a federal 
Court. And the ligidity of the Constitution is evidenced 
by the fact that any amendment needs to be ratified 
by a majority of the cantons as well as by a majority 
of the people through nation-wide leferendum. 

Thirdly, Switzerland also shows the existence of a 
federal court which, though without the power of 
interpreting the Constitution, acts as the final court 
of appeal and has the authority to settle all cases of 
dispute between the cantons. 

Thus in all these points, the similarity of the Swiss 
and the U. S. systems is evident. But the two systems 
do not show similarity only, they show certain differ- 
ences too. These points of difference may be described 
as follows. First, the executive power which in the 
U. S. A. is with one single individual, in Switzerland 
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rests with a group. Secondly, the executive in the 
1^. S. A. is elected by a special electoral college but 
executive in Switzerland is elected by the legislature. 
Thirdly, the Swiss cantons enjoy greater freedom than the 
States in the U. S. A., because the former enjoy the 
power of making treaties and agreements with foreign 
countries, a powei not enjoyed by the latter, Fourthly, 
in Switzerland, there is a security of right*, both national 
and State, which docs not exist at all for federal 
purposes in the U. S. A., namely, the reierendum. 
Fifthly, the Swiss Constitution, despite its theoretical 
regidity, is in practice capable of much easier amend- 
ment than tiie Constitution of the U. S. A , the referen- 
dum and the initiative being perhaps the most important 
contributing factors in this regard. Sixthly, while the Swiss 
Council of btu^s, like the U. S. Senate, provides equality 
ol representation Lo the Units, unlike in the U. S. A., 
where, there is a constitutionally prescribed uniform 
method for the prpt \u election of the members of the 
Senate, the Swiss constitution leaves every detail of their 
selection and period of service absolutely to the cantons. 
And finally, perhaps the most important difference 
between the two systems is shown in the difference 
between the two federal Courts. The Swiss federal 
Court, lacking any power to declare on the validity of a 
law passed by the federal legislature on the strength of 
its interpretation of the Constitution must pale into 
insignificance by the side of the U. S. Court which enjoys 
almost limitless power in this regard, the Constitution 
*S)eing, in a real sense, what the Supreme Court says 
it is. 
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Now, if we take the U. S. Constitution as a model 
federal Constitution, it is clear that the Constitution of, 
Switzerland, or any other federal Constitution for the 
matter of that, departs from the model in important 
respects. But that does not and indeed need not detract 
from their federal character, because it is clearly in- 
appropriate to look upon federalism as a finished 
formula with an element of finality about its meaning and 
necessary implications. It is rather to be looked upon as 
a working hypothesis, a general pattern for striking a 
balance between the forces the unity and those of diver- 
sity, and thus this can be accomplished in many different 
ways depending on the actual exigencies of situation 
as they obtain in different countries, without questioning 
the basic idea of the pattern. Thus the fact that federa- 
lism in different countries shows different faces is only 
natural expressing the different ways chosen by the 
genius of different peoples and cultures. 

0 . Compare and contrast the U . S. and the Soviet federal- 
isms. Is the Soviet Union a truly federal State ? 

Ans. Both the U. S. A. and the U. S. S. R. have 
federaj systems of government. But though both are 
federal States, they are by no means similar in all res- 
pects and have plenty of points of differences also. 
Their points of similarity and differences may be 
described thus. 

The two systems are similar, firstly in that in both 
power has been distributed between a Union and a few 
Units through the instrumentality of a written Constitu- * 
tion. Secondly, in both the powers of the Union 
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have been clearly enumerated and all the powers, not 
clearly given to the Union, have been given to the units. 
Of course, in the United States, through the device of 
the judicial review, the enumerated powers of the Union 
have come to be of two types, exclusive and concurrent. 
As regards the latter, the units can act only when the 
Union has not already acted or when such action by the 
units does not go against the action taken by the Union. 
Tn the Soviet Union this concurrent sphere is not found 
but somewhat analogous is the power exercised by the 
Union Republican Ministers. The power exercised by 
these ministries is mostly of a joint character and 
exercised through the appropriate ministries of the 
Union Republics. Thirdly, in both cases, the supremacy 
of the law of the Union is constitutionally recognised. 
Fourth* ,, i:i both cases, the units have their own Consti- 
tutions, governments of their own choosing, and their 
own citizenship. But again in both cases, while the 
units have the right to make and change their own 
Constitution :hey must, in exercising this righl, act 
in full conformity with the national Constitutions. 
Fifthly, in both cases, any change in the territorial 
boundaries of the units cannot be brought about without 
the express approval and consent of those concerned. 
Sixthly, double citizenship is another feature which is 
common to both the States. Seventhly, in the U. S. A., 
the upper house of the federal legislature, the Senate 
provides equal representation to all the units irrespective 
of size, or population or resources, because it has been 
designed mainly as a check against the larger States 
combining to dominate over the smaller ones. In the 
CFC — 8 
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Soviet Union also essentially the same arrangement has 
been made, with the difference that the units have been 
divided into four classes, each member of a class being 
given equality of representation though there is a 
difference in repesentation between the classes. 

Now, coming to the other side, the differences between 
the two systems, the following points may be made. First, 
the Constitution of the U. S. S. R. recognises the rights 
of the units to secede from the Union but the U. S. Cons- 
titution dose not recognise any such right of the units 
and creates what has been designated as an indestructible 
Union. Secondly, in the U. S. S. R. the power to amend 
the Constitution rests with the Union legislature which 
can do so with the help of a two-thirds majority in each 
House. But in the U. S. A. the power to amend the 
Constitution rests neither with the Union alone nor with 
the units alone. Besides, in the Soviet Union there is 
the provision for referendum for which, on the demand 
of any Union Republic, the Presidium must arrange and 
in the U. S. A. there is no such arrangement. Thirdly, 
in the U. S. A. there is the system of judicial icview the 
result of which has been that the final power of the 
interpretation of the Constitution as well as the power to 
judge the constitutional validity of any law, national or 
State, are with the Supreme Court. But in the Soviet 
Union, the judiciary has not been given the power of 
final interpretation of the Constitution which rests with 
the Presidium of the Supreme Soviet. Fourthly, the 
Supreme Soviet of the Soviet Union has the power to 
make any change in the constitutional status of* the units 
but no such power is enjoyed by the U. S. federal legisla- 
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turc. Fifthly, the units in the Soviet federation have the 
lights, constitutionally recognised, of maintaining their 
own armies, their own foreign relations, etc. ; but in the 
U. S. A. the Constitution does not give any such right to 
the units. Sixthly, in the Soviet Union, the financial 
power has been concentrated in the hands of the Union 
while in the U. S. A. financial power also has been cons- 
titutionally divided between the Union and the Units. 

Finally, in view of the many points of difference 
between the two systems, there arc some who are not 
prepared to concede the claim of the Soviet Union to be 
a real federation. Their main targets of criticism are the 
existence of only one officially recognised party, of a 
totalitarian political system as well as a totally planned 
political er-'n. my making inevitably for a great deal of 
centralisation, in practice if not always hi theoiv. In 
reply, however, it may be said that there cam hardly be 
one universally accepted model ot a federal system 
irrespective of ti •*, place and circumstances Also, some 
kind of economic planning and some kind of extension in 
the functions and control of the State can be seen in the 
U. S. /\. too where, all agree, many strongly centralising 
tendencies are in operation the result of which is pro- 
found modification of the federal character, in pine tice if 
not in theory so far. 

“Federalism is thus not an absolute but a relative 
term, there is no identifiable point at which a socie-y 
ceases to be unified and becomes diversified. The diffe- 
rences arc rather of* degree than of kind.” In short, 
“Federal government is a form of political and constitu- 
tional organisation that unites into a polity a number of 



116 Help to the Study of M. A. Political Science 

diversified groups or component polities so that the 
personality and individuality of the component parts are 
largely preserved while creating in the new totality a 
separate and distinct political and constitutional unit.” 
Thus it is clear that really there is no ground for exclu- 
ding the Soviet Union from the category of federal Stales 
except by manipulating definitions so as to exclude 
Soviet Uriion or any other State as a matter of course. 

• 0. In the U. S. S. R. the party is the government except 
in form , . ' * Discuss . 

Or, 

Discuss the role of the Communist Party in the Soviet Union . 

Ans. The Communist Party of the Soviet Union is 
in some respects unique and different from its western 
counterparts. This is but natural in view of the different 
historical setting in which it had its being and becoming 
and also in view of the different role it chose for itself. 
In the days before the Revolution, the Party was small 
and for easily understandable reasons. A party with 
the avowed object of making a violent and total revolu- 
tion needs people of a type not found in large numbers, 
or found easily. And also naturally such a party cannot 
have the same degree of internal democracy as a party 
working legally in a democratic system. 

After the revolution, the first and the most important 
task of the Party naturally became the defence of the 
revolution against its various enemies, both internal and 
external. And the other equally important task of the 
Party became to serve as inspiration, # example and 
^educator of the people and to lead and direct the func- 
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tioning of the government with an eye to establishing 
a classless society in which there is no exploitation of 
4ian by man. 

In theory, the Soviet Union is a parliamentary demo- 
cracy, like any other such Slate. In practice, however, 
there are important differences. The most important 
point to note in this connection is the overriding and 
all pervasive control of the Party which is the only 
official permitted party, the organisation of any other 
party being legally not permitted. In every matter, the 
ParCy decides what, when, how, is to be done, 

Another important function of the Party is to serve as 
the link maintaining contact between the people and 
the government and to serve as the medium of exchange 
of information and opinion between the people and their 
rulers. 

The control of the Party over the Slate is complete, 
this control being exercised in the following manner. 
First, all the highest administrative officers and the great 
majority of the Supreme Soviet belong to the Party. 
Secondly, it has the power to issue directly legislative 
and administrative directives. And finally, every 
organisation, trade union, collective farm, etc. includes 
a unit of the party which makes sure that the organisa- 
tion follows the right path. 

No discussion of the Party in the Soviet Union is 
complete without a reference to the working of the 
Central Committee of the Congress of the C. P. S. U. 
It contains over 100 members who elect from afiiong 
themselves a Central Committee to keep watch over all 
subordinate organisations of the Party. It also elects z 
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Presidium and a Secretariat. In this connection, it 
may be mentioned that the Central Committee has to 
approve the country’s economic plan and generally thte 
policies put before the Supreme Soviet and the Council 
of Ministers. It is the business of the Secretariat to 
collect and organise information necessary for this 
purpose. In this way, the Secretariat grows in size and 
in the number of departments and becomes almost a 
parallel government and the office of the First Secretary 
becomes very important politically. It is interesting to 
note that this was the post held by Stalin for thirty 
years, that is, from 1922 till his death and he “did not 
formally unite in his person the leadership of the Party 
and the State until the spring of 1 941 This Secretariat 
under the First Secretary comes to dominate the Party 
for all practical purposes. 

From all this, the role of the Communist Party in 
the Soviet Union is evident. And the programme 
adopted in the twentysecond Congress of the C. P. S. U. 
declares that Socialism has been fully established in the 
Soviet Union and in consequence, the Communist Party 
has been transformed into the party of the whole people, 
which will now take the central role in ushering in a 
Communist Society. So the Party remains and remains 
with added responsibility, functions and naturally, powers. 

To conclude, the supremacy of the Party over all 
aspects of Soviet national life, political, economic, 
social, cultural, etc. was never in doubt and it is still so. 
It may be said that “Stalin had, in fact, allowed the 
Party’s authority to lapse somewhat”, but “the Party 4 ’s 
prestige, influence and direct responsibility have been 
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strengthened, first of all because Khrushchev relied on 
its apparatus to establish his ascendancy over his 
rivals ■ Khrushchev elevated the Party again above the 
competing networks of functional specialists* “He has 
repeatedly emphasised that in the period of transition 
to “Communism” the State will indeed begin to wither, 
with a concomitant gradual transfer of responsibility 
for self-government to social organisations. The Commu- 
nist Party, as the outstanding “social organisation” will 
thus acquire an even more important part to play. 
The obliteration of strict divisions of responsibility 
between the Party and government is a conspicuous 
step toward the withering of the State. It also attacks 
the perennial problem of reconciling political-ideological 
with technical-managerial interests. Given the character 
of the Soviet system, which precludes competitive 
politics, ihis is probably the central issue for the political 
leadership to resolve and there are no pat answers* • -In 
short, the Party remains the prime mover of society and 
the source of" A authority. It stands outside and above 
the law, and while it now rules with judicious restraint, 
it alone determines the limits of its legitimate actions.” 

0 . "We no longer live under a genuine federal government 
in the United States Discuss. 

Ans. The most important characteristic of a federal 
system of government is a constitutional division of 
power between a general government and a number 
of regional governments, each of which is independent 
within its constitutionally allotted sphere. The legisla- 
tures of th£ general governments as well as of the 
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regional governments have in a federal set up limited 
powers and the idea is that both are co-ordinate in 
status. But of late it is seen that this idea of federation 
is undergoing a process of radical change which modifies 
its basic character. In almost all the federal systems, 
including that of the United States, it is seen that the 
general government is coming to acquire more and 
more powers, functions and resposibilitics as a result of 
which the regional governments from a co-ordinate 
status are reduced almost to one of dependence, at least 
of subordination. Such an important change is attri- 
buted to certain forces said to be operating as part 
and parcel of a modern industrial society. These 
forces are, in the picturesque wording of Prof- Whcare, 
power politics, depression politics, welfare politics and 
the internal combustion engine. 

In the United States, this process of what has been 
called federal centralisation, has worked through judicial 
decisions, constitutional amendments, financial parti- 
cipation of the general government in regional affairs 
and development of Union-State co-operation. 

In this connection, we may refer to the H, lb and 
18th amendments of the Constitution which generally 
add to the powers of the federal government. Originally 
prohibited by the Constitution from levying direct taxes 
except under certain rigid conditions, the federal govern- 
ment has been empowered by the 16th amendment to 
lay and collect taxes on incomes, from whatever sources 
derived, without apportionment among several States 
and without regard to any censuses or enumeration. 
Secondly, the Supreme Court has developed the principle 
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of implied powers which has been used to sustain federal 
laws coming in conflict with the reserved rights of the 
(States. In fact, the Supreme Court has almost consis- 
tently interpreted the Constitution in favour of the 
federal government thereby adding to its prestige and 
powers as against those of the States. For example, the 
‘commerce clause’ as interpreted by the .Supreme Court 
is today an ample source of federal legislative authority 
for dealing with a wide range of problems arising out 
ot or having any substantial effect upon inter-State 
commerce. 

Thirdly, the federal government controls the economic 
affairs of the Stales in a number of ways. From the time 
of President Roosevelt a large measure of economic regu- 
lation on the States has been imposed. There have been 
since then T urious laws foi congressional control over 
the economic affairs of the country. For promoting 
national economic welfare se\cral agencies weie set up 
such as Public Works Administration of 1933, the 
Tennesse Valley Authority of 1933, the Farm Security 
Administration of 1937, etc. Besides, the extensive system 
of federal grants has increasingly brought the States 
under the financial control of the Union. 

Fourthly, in recent times, there has developed a wide 
area of effective co-operative co-operation between the 
national government and the States and also in many 
cases between national and local governments. This is 
called co-operative federalism which inevitably tilts the 
balance in favour of the national government. 

In short, “the twilight zone between national and 
State powers” has been obliterated : the distinction 
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between production and commerce has been done away 
with. The methods of co-operative federalism have been 
accepted, the use of national grants-in-aid to bribe, as^ 
critics put it, the States into doing certain things in 
certain ways has been sustained. The troublesome issue 
of inter-governmental tax immunity, that is, the extent 
to which one level of government may not tax the instru- 
ments of the other, has been dealt with by leaving a 
large measure of discretion to the Congress. The long 
standing rule that whenever otherwise valid national and 
State regulations conflict, national law overrides State 
law has been rigorously enforced. Since 1937, in short, 
the Court has sustained national action against every 
claim of impingement on States’ rights.” 

There arc also certain important social and economic 
changes in the life of the people. For example, the 
spread of motor transport, the railways, and the system 
of posts and telegraphs and telephones, have all destroy- 
ed the separate boundaries between the States and have 
transformed the United States into one integrated country, 
industrially, commercially and politically. There are 
also a national press and national political parties with 
emphasis primarily on national issues and national 
interests. 'All these have naturally Produced common 
ideas and attitudes, beliefs and values among the people 
in all parts of the country, making them into a nation 
with a developed sense of national unity and identity. 

All these, however, should not be taken to mean that 
the States have lost their basic autonomy. Despite the 
strength of the present trend towards centralisation, the 
powers and authority of the States as granted by the 
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Constitution remain intact and as jealously sought to be 
maintained as ever. Indeed, centralisation of American 
federalism has taken place. ..far less by the withdrawal 
of the State and local governments from fields of activity 
than by the entrance of the national government into 
fields previously almost exclusively dealt with by the 
other governments, if dealt with by governments at all. 

To conclude, “Centralising tendencies have been im- 
portant in almost every democratic society in this century. 
...wfiat is happening in America is happening nearly 
everywhere ; strands of functional union are crossing 
lines of geographical subdivisions in increasing numbers, 
knitting national societies closer together.”- 

“In every society the pattern is different, and even 
within a society the development is rarely uniform. 
Knots of resistance arrest and modify the centralising 
tendencies, and a confused pattern emerges. In America, 
the party system and sectionalism, especially that of the 
Soutl), provide the most effective political resistance to 
national cr raiisation ; and the States, which are cons- 
titutionally protected fiom destruction or remodelling, 
provide its focal points.... Anything like complete political 
and constitutional consolidation in America seems 
impossible.” 

0- In the U. S. A. the principle of judicial review is a 
policy making power in the hands of the judges 

Ans. The most distinctive feature of the American 
federal judiciary is its power of judicial review. It means 
the power to -determine whether a law of the Congress 
or any provision in a State Constitution or any law by 
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any State legislature or any other public regulation 
having the force of law, is consistent with the Constitu- 
tion of the U. S. A. The Courts and ultimately the 
Supreme Court decide this question in course of their 
actual buisness of deciding cases which come before 
them. The Courts will examine whether a law, on the 
validity of which the particular case may turn, is in 
conformity with the Constitution. If it is not in the 
opinion of the Court, it refuses to give effect to it which 
thus becomes nullified because thereafter neither the 
Supreme Court nor any other Court will recognise it as 
law and enforce it. 

This power of judicial review is enjoyed by all federal 
Courts but their judgments can be appealed against and 
reversed in the Supreme Court which thus has the final 
authority of deciding the constitutionality of any law. 
In the States, the highest Court in each enjoys such a jn 
authority in relation to the laws made by the State 
legislatures. 

This power of judicial review over an act of Congress 
was first asserted by the Supreme Court in the famous 
case of Marbury vs Madison. For assumption of such a 
power by the Court, there is no constitutional sanction 
of an explicit nature. Therefore, the action of the Court 
became and ever since remained highly controversial. 
But the Supreme Court’s power of judicial review, 
whether right or wrong, is now a fact and is recognised 
as such by all concerned. 

The idea of judicial review is attacked chiefly on two 
counts. In the first place, it is said that to allow the 
Supreme Court to declare a law passed by the •national 
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legislature null and void is tantamount to making it a 
third chamber sitting in judgment of what the nation’s 
freely chosen representatives do. And, secondly, what 
that judges decide arc not simply legal issues but also 
legal issues suffused with social and economic questions. 
And here, however independent and impartial court 
may formally be, the predilections of the judges cannot 
but come into play to colour their judgments. It may 
be said that such a system often cloggs the wheels of 
progress and prevents the valid enactment of economic 
and social reforms. Further when the judgment of the 
Court is by a majority of 5 to 4, it really amount^ to 
allowing one man a veto over the nation’s social and 
economic philosophy. 

Thus that the Courts interpret instead of making law 
is a fie » ion, that “their legal supremacy inevitably makes 
them policy determining organs, and as such subject to 
political pressures”, can be shown by “an account of 
the practical relations between the Supreme Court and 
the elective branches of the national Government.” 

“The Supreme Court has not often set aside the 
judgment of Congress. It has invalidated the provisions 
of national law in about eighty cases. In most of 
these cases, only part of a statute, often a minor part, 
has been declared void. Only eight or ten statutes 
have been held unconstitutional in their entirety. Since 
1789 Congress has passed over 70,000 acts, of which 
over 30,000 have been public acts. Statistically the 
incidence of judicial review on Congressional legislation 
has been extremely slight.” 

To strike down an act of Congress is always a serious 
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matter having not only the positive consequence of 
making the particular law void but also negative conse- 
quence of discouraging legislation of a particular type. 
For example, “when the Supreme Court declared a 
national income tax law void in 1895, it prevented the 
use for nearly two decades what has proved to be the 
most important fiscal instrument of the national govern- 
ment.” “After the Civil War the court exercised its 
power to invalidate legislation much more than before. 
In the mid 1930’s it pushed its power to the breaking 
point. In seventeen months it held void all or part of 
eleven major national acts dealing with the problems 
of the depression.” This led to the famous Roosevelt 
plan to pack the Court. The plan was defeated but 
the bitter struggle on and around it ultimately Jed to a 
change in the Court’s viewpoint. “The President lost 
the battle but won the war. 5 ’ Since then social and 
regulatory legislation has been legularly sustained, “only 
three major provisions of national acts have been held 
void since 1937.” 

One or two important lessons may bo drawn fiom 
this account. . First, Roosevelt's failure clearly ‘Tows 
that “a direct challenge to the indcpcndeiu e of the 
Supreme Court is politically dangerous.” Second, ‘it 
is part of the art of judicial statesmanship not to obstruct 
the elected brandies of the government too much.” 
Thirdly, the Court must take due note of the prevailing 
sentiment among the predominant majority of the 
people. When the Supreme Court Struck down liberal 
social legislation in the late nineteenth .and early 
twentieth centuries, it did so at a time when the country 
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was sharply divided on its merits and many members 

the political branches were glad to be able to support 
liberal measures in piinciple while pointing out that 
the Constitution did not permit them. But when the 
Court struck down liberal legislation in the 1930’s, it 
• did so at a time when the electorate had endorsed the 
new deal by large majorities and most members of the 
other branches of the government believed firmly in the 
necessity for at least some of the legislation. In this 
context, (he Court had in fact much less scope in 
reviewing legislation.” 

Thus, though there is much force in the aigument 
that the Supreme Court can only interpret what is 
alrc -dy there and cannot amend, yet there does not 
seem an escape from the position that judicial review 
&a!! t gives a p^li^y making power in the hands of the 
judges. Now if that is accepted, the question becomes 
how to ensuie that the Cowl though inherently a check 
on die elected bi uehes of the government does not 
consistently oppose the general direction of government 
action. In other words, it becomes a question of making 
the judicial decisions lesponsive to public opinion. 
While amendment of the Constitution is ultimately 
there, it is “too cumbersome to use often/’ unless the 
whole principle is to be abolished or certain matters to 
be taken wholly out of its jurisdiction. A more practi- 
cal method may lie in “presidential screening of 
nominees to the Supreme Court according to their views 
Qti\ major public policies.” But “the best is to develop a 
tradition of judicial self-restraint.’’ And in practice at 
present this is what seems to be developing, “Except 
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when dealing with civil liberty and civil rights cases, most 
of the justices have appeared to accept the need for self* 
restraint in judging the constitutionality of legislation.” 

To conclude, ‘ When the task before the Supreme 
Court is considered, and the history of its work is 
reviewed, it is not difficult to endorse the words which 
Alexis de Tocqueville used in his Democracy in America 
in 1835 i The Federal judges must not only be good 
citizens, and men possessed of that information and 
integrity which are indispensable to magistrates, but 
they must be statcsmen-politicians, not unread in the 
signs of the times, not afraid to brave the obstacles 
which can be subdued, nor slow to turn aside such 
encroaching elements which may threaten the supre- 
macy of the Union and the obedience which is due to 
the laws.” 

0. “ The Supreme Court in the U. S. A. is Ike sheet 

cPMJitrf of the Constitutional system of the country'’ Elucidate • 

Ans. The Supreme Court of the U. S. A. is really 
the possessor of such power and prestige as has no 
parallel in other countries. This Court is at the top of 
the federal judicial system. The Constitution established 
the Supreme Court and left the establishment of other 
federal Courts to the Congress. At present the Court 
has one Chief Justice and eight associate judges. 

All the judges of the Supreme Court are appointed 
by the President with the consent of the Senate to hold 
office during good behaviour and cannot be removed 
except by impeachment. The Court habits own officials 
and establishes its own rules of procedure. 
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Cases may come before it in two ways, by original 
suit or by appeal. The original jurisdiction of the 
Supreme Court is limited by the Constitution to cases 
involving ambassadors and other public ministers and 
cases in which a State is one of the parties, and the 
other party is the United States, a foreign State or 
another State of the Union. 

But far greater is the Supreme Court’s appellate 
jurisdiction. The appeals come to it against the decisions 
of the subordinate federal Courts and the highest State 
Courts. The popular idea, however, that an appeal 
to the Supreme Court is a matter of right is not correct. 
Appeals to it lie only in cases where the highest State 
Court has held valid some law which is alleged to be in 
violation of the federal Constitution or of a law made 
by the Cn j^^ess, or of a treaty made by the United 
States, or has held invalid a federal law or treaty. 

The Supreme Court has no advisory jurisdiction 
and whatever cmres to it comes as a result of an actual 
controversy. Bs:t the real position of the Supreme 
Court is not revealed in these matters. The position 
by virtue of which it is said to have become the sheet 
anchor of the constitutional system is revealed in its 
power ol what comes to be known as the principle of 
judicial review. So an examination of this principle of 
judicial review is necessary for an understanding of the 
constitutional role of the Supreme Court. 

The principle of judicial review means the power 
to determine whether a law of the Congress or any 
provision in a State Constitution, or any law made by 
any State legislature or any other public regulation 
CFC — 9 
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having the force of law, is consistent with the Constitu- 
tion of the United States. The Court decides this 4 
question in course of its actual business of deciding cases 
which come before it. In deciding cases, it examines 
whether a particular law upon the validity of which the 
case may turn is in conformity with the Constitution. 
If in the opinion of the Court it is not, it refuses to give 
effect to it which thus becomes nullified. 

This power of judicial review is enjoyed by ;ill fedeial 
Courts but their judgments can be appealed against 
and reversed in the Supreme Court which thus has the 
final authority of deciding the constitutionality of any 
law. In the States, the highest Couit in each enjoys 
such a power in relation to the laws made by the State 
legislatures. 

This power of judicial review over an act of Congress 
was first asserted by the Supreme Cc urt in the famous 
case of Marbury vs Madison. For assumption of such 
a power by the Court there is no explicit constitutional 
sanction, but it may be shown to be necessary in the 
following manner. 

The Constitution establishes a federal system in 
which the dominant feature is a separation of domain 
between the Union and the Units both of which are 
given and are expected to remain within, a constitu- 
tionally defined limit. Thus logically such an arrange- 

t ent entails the presence of an authority to see to the 
aintenance of the system established by the Constitu- 
tion. „ And such a power cannot be given to Union 
legislature or to the Union executive or the Units for any 
such thing will tend to upset the federal system. Thus 
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an independent authority in the shape of a Supreme Court 
becomes the best possible choice. Again, the Constitu- 
tion being a written one and regarded as the supreme 
law of the country, there should be some agency for its 
authoritative interpretation, for, any document needs 
interpretation. Finally, the Constitution grants some 
fundamental rights to the citizens, the task of protection 
of which inevitably goes to the Supreme Court, an 
independent authority free from the influence of the 
executive and the legislature. Considering all these, 
judicial review seems to be sound in principle and 
necessary without which the constitutional system could 
never have gained the strength and regularity of opera- 
tion which it possesses to-day. 

Again, we know the Constitution of the U. S. A. in 
its polhiv, i! philosophy is a typical product of eighteenth 
century individualistic liberalism. But through various 
forces ihat Constitution lias always been kept on the 
move at pace ,/uh changes of needs, conditions, ideas 
and outlook, .aid of all the forces here the most impor- 
tant certainly has been judicial interpretation. A weak 
federal government has to-day been transformed into a 
strong national government and judicial interpretation 
has provided the essential basis of this momentous change. 
How powerful an instrument this has been in the 
development of the Constitution, is illustrated by the 
following : 'Hliat isn’t a correct interpretation of the 
Constitution,” remarked a Supreme Court Justice to a 
young lawyer arguing a case. ‘‘Well, it was — until your 
Honour spoke,” came the reply. In a very real sense 
the Constitution is what the Supreme Court says it is. 
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Further, the immensity of the power enjoyed and 
exercised by the Supreme Court is also seen in its role 
as protector of the rights of the people. Here the main 
instrument wielded by the Court is what come to be 
known as the “due process of law”. The notion of the 
due process of law has enabled the Court to insist not 
only that any interference with the rights of the people 
are to be justified in terms of law made under the direct 
authority of the Constitution but also examine whetliei 
any such law interfering with popular rights should be 
there. 

Thus in maintaining the supremacy of the Constitution, 
the constitutional division of power between the Union 
and the Units, the rights given to the people, etc. as well as 
in enabling the Constitution to keep pace with the march 
of time, the role of the Supreme Court has been of crucial 
importance. And thus it is no wonder that despite some 
controversy over the propriety of the power of judicial 
review enjoyed by the Supreme Court, there is a general 
tendency of acceptance of the role of the Court parti- 
cularly in view of the fact that the alternative is to give 
more power which may well be the first step in the 
abolition of many of the distinctive features of the Cons 
titutioR. 

Discuss the distinctive, features of the Soviet judicial 

Ans. All Courts in the Soviet Union are based on 
the elective principle. ^The Supreme Court of the U. S. 
S. R., the only formal Court in the Soviet Union which 
is national in character, is elected by the Supreme Soviet 
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for a term of five years. The other Courts below the 
Supreme Court of the U. S. S. R. are the Supreme 
Courts of the Union Republics, Autonomous Republics, 
Autonomous Regions, etc. elected by their respective 
Supreme Soviets for a term of five years. The lowest 
Courts, called People’s Courts are directly elected by the 
voters of the districts for a term of three years. In 
addition to these there are special Courts appointed by 
the Supreme Soviet. 

The Supreme Courts of the U. S. S. R. is “based on 
th6 Judiciary Act of 1938 and amendments added in 
1957.” The Supreme Court is headed by a plenum con- 
sisting of its president, a deputy president, the presidents 
of the sections and the presidents of the supreme courts 
of the constituent republics — the last not being members 
of the Com*. The Court is divided into several divisions, 
each specialising m certain types of cases. ‘‘Prior to 
1957 there were five of these colleges : criminal, civil, 
military, water transport and rail-road transport. Under 
the reorganisat ' effected in 1957 the rail-road and 
water transport sections were dropped.” 

The Supreme Court is a large body compared with 
its counterparts in most countries’ its membership before 
1957 being somewhere around the seventies. But the 
reoiganisation of 1957 made a drastic reduction in the 
number limiting it to *a president, 2 deputy presidents, 
and 9 ordinary judges. Its main functions are to 
supervise the work of the Courts of the Union and the 
Units, and to hear appeal from all lower Courts. “Prior 
to 1957, ^thp Supreme Court had both appellate and 
original jurisdiction. Under the provisions of the 
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1957 act, it lost its original jurisdiction over cases of 
high treason and other major criminal offences. It 
continues to hear disputes involving the republics, but 
otherwise all cases must first be heard by local, regional, 
and Supreme Courts of the republics before being 
brought on appeal to the Supreme Court. Emphasis 
under the new act is placed on drastically cutting the 
number of cases to be heard by the Supreme Court and 
concentrating on matters of outstanding legqj signi- 
ficance. The Supreme Couit interprets intricate laws 
or sections of laws and reviews the acts of administrative 
authorities of the constituent republics.” But it cannot, 
unlike the U. S. Supreme Court and like the Swiss 
Federal Tribunal, declare any law unconstitutional and 
does not have the power of interpreting the Constitution. 

The judges usually are professional lawyers but sit 
with lay assessors to help them. This is due to the 
adherence to the principle that Courts must take into 
account the social and economic background of disputes 
and crimes. 

The Supreme Soviet may establish special Courts for 
various special purposes such as the trial of important 
political offenders, and other equally important special 
cases. The task of instituting public prosecution is with 
the Procurator-General of the U. S. S. R. appointed by 
the Supreme Soviet for a term of seven years. He 
again appoints Procurators of each Union Republic and 
of their large sub-divisions. It is the business of the 
Procurator-General to ensure strict observance of th< 
law by everyone— private citizens, officials and ministers. 

The quality of Soviet justice varies enormously. In 
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civil and ordinary cases it is fair and competent though 
may be a little rough and ready. The Constitution 
insists on public trial conducted in the language of the 
area and provides to the accused proper defence facilities. 
Soviet Courts also exhibit a real interest in the reforma- 
tive treatment of criminals. But treatment of persons 
accused of offences against State is really severe and 
ruthless inasmuch as the the system makes criminal any 
attempt even by the most peaceful means to criticise or 
mobilise opinion against the declared policy of the 
State which is the policy of the Party really. 

To conclude, the judicial system of the Soviet Union 
is seen to be characterised by three things. In the first 
place, the political character of the Courts and of the 
justice they administer is openly acknowledged. “The 
Soviet C' Lirt is an organ of State that administers justice 
on the basis of the laws of our Soviet Socialist State.” 
Secondly, it is organised on such lines and such principles 
as to establish a^d maintain a continuing connection 
with the masses of the people. And, finally, methods 
and procedures have been made sim ple and easily 
intelligi ble by the ordinary people Svith the idea of 
making justice chea p, fair jmd near to the people. 

But a few points of criticism may also be made. 
First, “It is not entirely accurate to say that the Soviet 
lay judges represent the general public. While very few 
of them are members of the Communist Party, they are 
selected by institutions in each district, such as factories, 
farms, universities, retail stores and army units --In 
consequence, the panels from which lay judges are called 
for service afe not cross-sections of the entire population 
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as are the panels from which jurors are selected in the 
United States/ 5 

Secondly, the Soviet Constitution gives to the people 
most of the procedural guarantees of justice but subse- 
quent law makes numerous exceptions in which these 
guarantees may be and have actually been withdrawn. 

Thirdly, another element of vital importance, the 
element that has come to be known as the presumption 
of innocence is also missing from the Soviet code. 
Soviet law contains no written statement of presumption 
of innocence. 

Finally, perhaps the most important point of criticism 
is that the Courts do not enjoy any real independence. 
“While lower Courts are insulated by law from interfer- 
ence by local party tyrants, the Supreme Court is always 
•subject to control by the highest policy-body in the 
State apparatus, the Supreme Soviet, in which nearly 
80 percent of the deputies are members of the Commu- 
nist Party and, therefore, subject to strict political 
discipline. The Courts do much to protect the citizens 
from mistaken application of State policy, and in so 
doing win the respect of many citizens for the fairness 
of the regime in matters affecting the employment 
relationship, family quarrels, and housing disputes but 
they cannot be a bulwark against tyranny if the leaders 
ef the Party decide that some tyrannical measure is 
■ecessary in the interest of security/ 5 

i). Discuss the features of the Supreme Soviet of the 
If. S* 'S. R- What role does it play in the government system 
of the Soviet Union ? 
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Ans. The Supreme Soviet consists of two Houses, 
the Soviet of the Union and the Soviet of Nationalities, 
both elected, at the same time for a four-year term, by 
the direct vote of the people. The Soviet of the Union 
numbers about 750 members elected by single member 
territorial constituencies each containing some 300,000 
inhabitants. The Soviet of Nationalities is made up of 
twenty five members from each Union Republic, eleven 
from each Autonomous Republic, five from each 
Autonomous Region and one from each National Area, 
the total being about 030. Sittings of the two Houses 
begin and end simultaneously, they are held twice a 
year and last about a fortnight. At the first meeting 
after an election the two Houses silling jointly elect an 
executive committee, called the Presidium, consisting 
of a President, fifteen vice Presidents, a Secretary and 
fifteen other members. The President is, for formal 
purposes, the head of the State but as in Switzerland,, 
the entire Pres* Ji m may be regarded as a collective 
Head of State. The two chambers of the Supreme 
Soviet have equal power. Laws are made by a simple 
majority of the two chambers and a two-thirds majority 
is required for amendment of the Constitution. Incase 
of disagreement between two chambers, the Constitu- 
tion has provided for a conciliation committee with 
equal representation of both Houses and finally the 
Presidium can dissolve and call for new elections. Besides 
its regular sessions, special session may be held if called 
by a Union Republic or by the Presidium. Its most 
important functions are : 

1. To elect in a joint session, the Council of Ministers, 
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the Presidium, the Supreme Court, Special Courts and 
the Procurator-General. 

2- To criticise and supervise the administration. 
The scope and nature of criticism, however, are different 
from those in countries of the West. There is no 
recognised opposition and the members not belonging 
to the Party are not allowed to meet as a group or to 
take a common stand. So criticism, if any, must come 
and actually comes, whatever it is, from within the 
Party itself. 

3. Finally, its most important function relates to 
legislation. The Constitution vests the entire legislative 
power of the federation with the Supreme Soviet which 
is entitled to its exclusive use. But like all other modern 
legislatures, it is also overburdened and the more so 
'because it meets only for a few days twice a year which 
is in any case a much too short period. This is em- 
phasised all the more when we remember that because 
of the total planning characteristic of the regime, it has 
to look after a really awful lot of tasks. 

If in the Soviet structure there is to be found any- 
thing resembling, in power and functions, a usual Parlia- 
ment, we are to look at the Presidium rather than at 
the Supreme Soviet. The latter may indeed be looxed 
upon as a delegate conference electing a body which is 
both a legislature and a supervisory body over the 
executive. Delegates to the Supreme Soviet are not 
full time politicians and keep on doing their ordinary 
businesses and maintaining their touch with the people. 
As delegates, they may be recalled and replaced, in 
theory by the constituents but actually according to 
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the decisions of the Party. The membership of the 
Supreme Soviet consisting of people of both sexes, 
many nationalities and many different occupations 
shows a predominant proportion of managerial and 
professional men. 

Generally the Supreme Soviet does its work with 
unanimity and to understand this, we must look at the 
conduct of elections. Any citizen of eighteen and 
above has the vote and any citizen of twenty three and 
above may stand as a candidate for the Supreme 
Soviet. In each area, there are Commissions com- 
posed of representatives of organisations which are 
officially permitted to exist. The task of the Commission 
begins with the preparation of an accurate electoral 
roll of citizens and to provide them with voting facilities 
on the election day. Candidates are usually set up by 
the organisations represented in the Commission which 
examines the qualifications and suitability of the 
candidates. T l or through debate in the Commission 
and even public, discussion, a most suitable candidate 
for each electoral district is found and his name appears 
on the ballot paper. The voter now has four alter- 
natives before him — to vote for the candidate, to vote 
against him by striking his name off the paper, to 
invalidate the bollot paper by putting other kinds of 
mark on it, and to stay at home and not vote. 

Thus the real election is done by the organisations 
represented in the Commission, the most important 
of them being naturally the Party and party members 
being the most active on other organisations also. There 
may be some non-party candidates but there certainly 
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cannot be any anti-party candidates. There is thus no 
real choice of policies in this process and according to 
some it is only a false show of democracy. But these 
elections may be said to accomplish three things ; first, 
they indicate in a cautious manner the mood of the 
people, acquiescent or resentful ; secondly, though there 
is no choice of policies, there is some choice of persons 
and it is no*t unimportant that policies are implemented 
by more competent persons rather than the lesu ; and 
thirdly, elections are a process in which and through 
which the citizens can and are made to, identify them- 
selves with the government. 

But in view of the fact that in the Soviet Union there 
is a wide divergence between what a reading of the 
Constitution will indicate and what actually happens, 
the latter being wholly determined by the will of the 
top leadership of the Party ; it is rather difficult to 
assess the actual role of the Supreme Soviet in the govern- 
ment of the Soviet Union. Clearly its role is far interior 
to that of either the Parliament of Britain or the Congress 
in the U. S. A. But that should not be taken to mean 
that it is completely without any importance of its own. 
“With sessions covering only a few days twice a year— a 
total of perhaps two or three weeks out of every year — it 
is apparent that the Supreme Soviet does not spend the 
time on the introduction of bills, committee considera- 
tion, debate, amendments, and the like that is familiar 
in Britain, the United States, and elsewhere/ But never- 
theless, there is in the Supreme Soviet, a commitee, 
there is debate which occasionally at least, becomes 
lively, there is criticism of the government which, again. 
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occasionally at least, becomes severe. Also “in a 
country as large and complex as the Soviet Union there 
are numerous matters which, because of their non- 
political character or routine importance, do not greatly 
concern the party-leaders. It is in this area that the 
role of the Supreme Council becomes more impressive,” 

“To sum up, it seems justifiable to conclude that the 
Parliament of the Soviet Union — the Supreme Council or 
Soviet— ;is not a deliberative body in the Western sense. 
It is more of a sounding board, an audience for the 
announcing of new programmes, important decisions and 
the like. While it Ircquently serves as a rubber-stamp 
in giving lormal approval to decisions already taken, 
it cannot be denied that it exercises a reasonable amount 
of influence in the loutine affairs of the Soviet Union.” 

T Q. JJiseuss •/ couslil ul ion and functions of tlv Presidium 
)f the Supreme Sonet of the V. S. S. R. Why has it been 
lescribed as the colleelire President of the U. S. S. R. } What 
s its actual role * 

Ans. The Presidium of the Supreme Soviet of the 
J. S. S. R. consists of President, 15 vice-Prcsidents, a 
iecretary and 15 members all of whom are elected at a 
oint session of the two chambers of the Supreme Soviet, 
ts functions include : 

To convene the sessions of the Supreme Soviet ; to 
»sue decrees which have the force of law ; to interpret 
he laws of the State ; if necessary, to dissolve the 
upreme Soviet and order fresh election ; to conduct 
lation-wide referendum on its own initiative or on the 
emand of the Union Republic ; to annul decisions and 
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orders of both Union and State ministers, if against law 
in its opinion ; in the intervals between the sessions of 
the Supreme Soviet, to appoint and dismiss ministers, 
subject to later confirmation by the Supreme Soviet ; to 
award titles ; to exercise the right of pardon ; to appoint 
and remove officers of the military high command ; 
when the Supreme Soviet is not in session, to declare 
emergency and war ; to order mobilisation, if necessary ; 
to ratify or reject international treaties ; to appoint and 
remove ambassadors to foreign States. 

The Presidium is a unique feature of the Soviet 
Constitution, combining in itself legislative, administra- 
tive and even judicial functions. The legislative func- 
tions include issuing of decrees having the force of laws, 
appointing and dismissing ministers subject to later 
confirmation by the Supicmc Soviet, declaring emer- 
gency and war and ratification of treaties. The executive 
functions are convening’ the sessions of the Supieme 
Soviet, exercising the right to pardon, awarding titles 
and honours, ordeiing full and partial mobilisation, 
appointing ambassadors, officers in the armed loiccs, 
etc., dissolving the Supieme Soviet, and ordering new 
eleciton, conducting nation-wide referendum, etc. And 
the judicial functions are interpreting the Constitution, 
annulling Union or State laws on grounds of their being 
against the Constitution, etc. 

Thus, the Presidium has justly been characterised 
as at once a continuing substitute for the Supreme 
Soviet, a higher level executive than the Council 
of Ministers, and a supervisor of ministerial everyday 
activities employing the disciplinary and corrective power 
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that accompanies the power to quash decisions and 
orders and to oust ministers. 

In short, it will not be untrue to say that “though 
theoretically the sole legislating organ in the Soviet 
pyramid, the Supreme Soviet like its predecessors large 
in composition and meeting for a brief period in the 
course of the year — has so far operated primarily as a 
ratilying and propagating body’\ and in practice, its 
functions as well as some others usually done elsewhere 
by the ministry and the courts are all in the hands of 
the Presidium which thus becomes the effective wielder 
of power and the real ruler ot the entire complicated 
Soviet system of government. 

Thus the Presidium of the Supreme Soviet of the 
U. S. S. R. by virtue of the powers at its disposal is the 
“highest pi • .nanently functioning organ of State power 
ol the Soviet Union. ” In other count lies there arc no 
organs of power like the Presidium uf the Supreme Soviet 
of the U. S. S. P . There a single person heads the State. 
Though the Pi Ident of the Presidium is regarded as the 
equivalent of the formal Head of the State, yet in reality 
“the Soviet Union is headed not by a single person but 
by a collegium consisting of 33 members of the Supreme 
Soviet of the U. S. S. R. who, to use Stalin’s expression, 
constitute the collegial President of the of the U.S.S.R.” 

Now as regards its actual role, it is rather difficult to 
say anything with definite conviction. But in view of 
the fact that the theory and practice of the Soviet 
Constitution differ widely and the really effective role in 
every matter is played by the Party which is not only a 
State withint the State but rather real State behind the 
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facade of the formal State, the following point may be 
made. “Most matters of any importance are canvassed k 
by the Presidium of the Communist Party, and this body 
lays down policies or makes major decisions. It remains 
for the Presidium of the Supreme Council to follow these 
policies and carry out these decisions. Consequently, it 
is impossible for the Presidium to exercise any real 
authority in foreign relations, national defence or 
domestic problems of major character. The fact that 
the members of the Presidium arc active in the Party 
makes the strain less than it might appear to be. Never- 
theless, with the tradition of having the Party rather 
than the agencies of government decide far-reaching 
policies, it will be extremely difficult to infuse much 
real vigour into the Presidium. On the other hand, one 
must not lose sight of the tremendous amount of routine 
work involved in government, particularly in a police 
State, and which in the Soviet Union is handled to an 
important degree by the Presidium of the Suprime 
Council.” 

3aa “ There arc two methods of amending the Constitution of 
Switzerland, an explicit method and an implicit method." 
Explain. 

Ans. Generally constitutions are classified as rigid 
and flexible and federal constitutions are usually made 
rigid by the provision of a special procedure for amend- 
ment. This is considered by some to be an essential 
feature of a federal constitution. But the rigidity of a 
constitution is clearly a matter of degree. Also, however 
rigid, a constitution must somehow keep pace with the 
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changes in the life conditions of the people which are 
inevitable. When such a necessary development becomes 
too difficult to accomplish through the prescribed proce- 
dure for amendment, naturally some other method 
develops. We may describe the first as the explicit and 
the second the implicit method. The existence of these 
two methods can be seen best in the Constitution of the 
Switzerland. Let 11 s now explain the method of 
amendment as provided in the Swiss Constitution. 

Amendments to the Constitution may be of two kinds, 
total and partial. A propos al for Jotul amendment may 
be raised in the fedei .il bghlaUire or m ay be raised 
through the popular initi alive of 50,000 or more citizens. 
If there is a difference of opinion be (ween the two 
Houses o r federal legislature regarding the necessity of' 
the proposed amendment or if the prop )Snl comes liom 
popular initiative, the question whether the Constitution 
will be amended is decided by a referendum of the 
people. If the referendum decides in favour of the 
amendment, then, for this purpose a new election to the 
federal legislature is arranged. And after the proposed 
amendment has been accepted by the legislature, it has 
again to be ratified by the people through a referendum 
as well as by a majority of the cantons. 

As regards partial amendment, the federal legislature 
through the ordinary process of legislation may accept a 
proposal but it has then to be ratified by a majority of the 
citizens as well as by a majority of the cantons. Also, a 
proposal for partial amendment may come through 
popular initiative, the minimum number of people 
participating in such a venture being 50,000. A proposal 
CFC-10 
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coming in this way is submitted to the legislature. But 
if the legislature does not agree with need for the 
proposed amendment, the proposal is submitted to and 
decided by a referendum. If the verdict of the referen- 
dum is favourable then the legislature has to take the 
appropriate steps which, however, must be ratified by a 
majority of the people and a majority of the cantons. 

Thus the most important point to bear in mind is 
that an amendment, however, originating, does not 
become effective until and unless it has been ratified by 
a majority of the citizens as well as by a majority of the 
cantons. It is found that during the period from 1848 
to the present the total number of amendments accepted 
has been 49 and this shows the rigidity of the Constitu- 
tion. 

But apart from this explieit method, “there is also a 
method of amendment by implication.” The general 
legislature may pass a law which conflicts with the 
Constitution. That law may not be questioned at all 
and in that case it comes into full effect and the Consti- 
tution is to that extent amended. Or it may be submitted 
to a referendum of the people on the request of 30,000 
electors or of 8 cantons. In this case all it requires in 
order to be approved and to come into full effect is a 
simple majority of all the electors voting. There is no 
requirement here that a majority of cantons also is 
needed. This is apparently an easier method of altering 
the Constitution. At the same time it may be asserted 
at once that it could be used to make small modifications 
only in the Constitution. Any open and obvious 
amendment to the Constitution would require in normal 



Comparative Federal Constitutions 


147 


times in Switzerland the invocation of the ordinary 
method of constitutional amendment. 

But the fact that small and imperceptible but necessary 
changes in the Constitution may be brought about 
without resort to the rigid prescribed procedure has the 
advantage that quick adjustments become possible at 
least in some cases. This, however, should not to be taken 
to mean that the rigidity of the Constitution is reduced. 
It is to be noted that this method has been used 
with moderation. Thus neither the supremacy of the 
Constitution nor its rigidity is in question though it may 
be said that the Constitution is “left open at every point 
to an absolute democratic check by the instruments of 
the referendum and the popular initiative.” 

, Q. tkt peculiar failures <>f Ihc Govern mail of the 

Swiss Republic. 

Ans. In considering the peculiar features of the 
government c die Swhs Republic, the best starting 
point for us is the saying of iiryce characterising it as “a 
system of government which falls in a class by itself, 
which differs fundamentally from the Presidential and 
the Cabinet types, but which combi, cs certain features 
of both.” 

In Switzerland the executive power of the federation 
is in the Federal Council composed of seven members, 
elected for four jears, by two Houses of the Federal 
Legislature sitting jointly. Anyone who is eligible for' 
membership of the National Council may be chosen but 
Federal Councillors may not be members of either house 
of the legislature nor may they undertake any other 
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work besides their governmental duties. Each of the 
seven members comes from a different canton and iv 1 
practice, a Council is elected in which the main political 
parties, the Catholic and Protestant Communities and 
main language groups in the population are represented. 
Although there is no constitutional bar to Councillors 
being outsiders, yet usually only members of the Federal 
Assembly are elected. Again, re-election is frequent 
and it often happens that the same man continues lo 
look after the same department from his fust election to 
the time of his death or retirement. Although elected by 
the legislature, the Swiss executive, howev'v, cannot be 
dismissed by the legislature nor the legislature' can be 
dissolved by the executive. The Councillors can speak 
in both Houses of the legislature blit cannot vole. 

One of the members of tl it: Federal Council is t !a l cel 
President of this body at a joint si t tin * of the hgbbitmc. 
This President of the Federal Council also serves as the 
President of the confederation. He is the fonnal Head 
of the State, presides over the meetings of the Federal 
Council. This is a yearly office, going round in rotation, 
no one being eligible to hold it for two consecutive 
terms. # 

The main functions of the Federal Council aie to 

execute the laws and decrees of the federation, to submit 

drafts of the same to the federal legislature, to leport 

upon proposals submitted to it by the two Houses of the 

federal legislature and the cantons, to look after the 

security, internal and external, of the Constitution, and 

to administer the finances of the federation. At each 

*% 

ordinary session of the legislature; the Council is 
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required to give a icport on administrative matters and 
(it that time it may make suggestions loi new measures. 
In the lower house, the Matronal Council, the Council- 
lors arc also put to some oral or written questions. 

The Constitution contain^ no provision authorising 
the conlcrmcnt ol any special power on the executive. 
But the duty ol pieserving the independence and neutra- 
lity of the country is entrusted to the executive which has 
also in its hands the control of the armed forces. It is 
seen that at times of need, it has be^n possible for the 
executive to stretch its powers widely, in fact, amounting 
to almost unlimited military and economic powers 
subject only to periodic reporting to the legislature. 

The Exec utke is similar to the cabinet system in so far 
as the Federal Council is a Committee of the legislature 
chosen by ' exercise the executive functions of the 
government, in so m* as each of the seven Councillors 
heads one administrative department, in so far as each 
Councillor may participate in the proceedings of either 
house of tiie 1 ( stature, may make proposals, may be 
questioned on administrative actions and policies, are 
subject to the control of the legislature or more precisely, 
of the lower house and usually will yield when the 
legislature makes an issue on ony question. Again, the 
Council’s functions of formulating and drafting all 
important bills, im hiding the budget, introducing 
them in the legislature and recommending their enact- 
ment, also make it resemble a cabinet. Though theoreti- 
cally iL is a creature and servant of the legislature, yet 
?n practice, not unlike the British Cabinet, it plays the 
role oflcader and guide. But at the same time there 
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are important points making it different from the 
Cabinet in a Parliamentary system of government. 
These are that it has no political homogerteity because 
it does not necessarily represent the majority political 
party or a bloc of parties in either chamber of the 
legislature ; members of the Council are not at the time 
of their election committed to any political programme ; 
questions in the legislature are not followed by votes of 
approbation or censure ; and most important^of all, loss 
of confidence of the legislature or rejection by the 
legislature of any proposal of the Council does not 
oblige it to resign, thus making absent the perhaps 
most important feature of cabinet government, namely, 
responsibility of the executive to the legislature and the 
remaining in power of the executive during the confid- 
ence of the legislature. 

Thus the chief features of the Swiss executive making 
it a unique institution arc, first, that it is a collegial 
executive in the true sense of the term, there being no 
primus inter pares ; second, that it is not based on any 
party following, the members of the Federal Council 
being elected on the strength of their personal integiily, 
efficiency, etc. ; and third, that it is a combination of 
both the parliamentary and the presidential systems, 
or rather more correctly, of certain features of the two 
systems. The Swiss executive’s fixed term, its election 
by the elected representatives of the people, its not 
being responsible to the legislature, its immunity from 
being dismissed by the legislature, its inability to dissolve 
the legislature, etc. are some of the features that mak£ 
it somewhat similar to a presidential type of executive. 
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Again, its differences from such a system are also only 
too apparent to need any detailed elaboration, these 
lying in all the features that make it some what like 
a cabinet. 

And the advantages of the Swiss system are many. 
First, in a very real sense, the government can eschew 
party considerations and spread its view over the entire 
field of national interest. This is because the govern- 
ment is in no way dependent on votes cast from party 
points of view. Secondly, because the Councillors for 
being elected are to exhibit as qualifications, not their 
affiliation to this or that party, but energy, integrity, 
efficiency, etc. there is no reason why they should not 
continue to be re-elected again and again, at least so 
long as they want to serve. It has the sure advantage 
that in ^ yu*ve of their long tenure they come to acquire 
a rich fund of experience which they have every oppor- 
tunity to use in the service of the nation. Thirdly, long 
tenure also makes for continuity in policy and adminis- 
tration and c 'tnoules to the establishment and growth 
ol healthy traditions the value of which can hardly be 
over emphasised. Fourthly, because the life of the 
executive is in no way dependent on the vote of the 
legislature, it is possible for the executive to act really 
independently without fear or favour and recommend 
measures to the latter which it honestly thinks to the 
best interest of the nation. 

Finally, it must be remembered that with its advanages, 
the system of collegial executive is not entirely un- 
attended with difficulties. But the system has been a 
success in .Switzerland mainly on account of certain 
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habits and traditions of the Swiss people and because 
the ground had already been prepared through local 
exprience, the institution, through its working in the 
cantons, having passed the experimental stage when it 
was introduced into the national level in 1848. 

y Q. “A movement is now making itself felt by which the 
Swiss Federal Council will become a government rather than an 
administrative body.” Elucidate . 

Ans. In Switzerland the executive power of the 
federation is vested in the Federal Council composed of 
7 members elected for 4 years by a joint sitting of the two 
Houses of the federal legislature. Though elected by the 
legislature, the Swiss executive cannot be dismissed by the 
legislature and the executive also does not have the power 
to dissolve the legislature. The members of the executive 
can speak in both houses of the legislature but cannot 
vote. 

It has been said that a system of government which 
falls in a class by itself, which differs fundamentally 
from the presidential and the cabinet types, but which 
combines certain features of both, is that of Switzerland. 
It is similar to the cabinet system in so far as the Federal 
Council is a committee of the legislature chosen by 
it to exercise the executive functions of the government, 
in so far as each of the seven Councillors heads one 
administrative department, in so far as each Councillor 
may participate in either house of the legislature, may 
make proposals, may be questioned on administrative 
actions and policies, are subject to the control of the 
lower house of the legislature and will usually yield 
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when the legislature makes an issue on any question. 
Again, the Councillors’ functions of formulating and 
drafting all important bills, including the budget, intro- 
ducing them in the legislature and recommending their 
enactment, also make them resemble a cabinet. 

But it shows important differences from the cabinet 
system in that it has no political homogeneity because 
it does not necessarily represent the majority political 
party or # a bloc of parties in cither chamber, members 
of the Council are not at the time of their election 
Committed to any political programme ; questions in the 
legislature are not followed by votes of approbation or 
censure ; and most important of all, loss of confidence of 
the legislature or lejection by the legislature of any pro- 
posal of the Council does not oblige it to lesign thus 
making .e°ent the most characteristic feature of cabinet 
government, namely, the executive is responsible to the 
legislature and remains in office during its confidence. 

Thus the chief features of the Swiss t xccul i\c making 
it a unique ii tution are, first, that it is a collegial 
executive in the true sense of the term, there being no 
primus inter pares % second, that it is not based on any 
party following, the members of the Council being 
elected oil the strength ot their pci a mal integrity, effici- 
ency, etc. ; and third, that it is a combination of certain 
features of both the presidential and the cabinet types 
of government. In short, it is not really a government 
but an administrative body, a creature and servant of 
the legislature and its business is to put in practice the 
will of the legislature. 

But an outstanding modem development the world 
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over has been the growth of centralisation and a con- 
comitant growth in the power of the executive branch of 
government. Indeed, the latter may be looked upon as 
a part and parcel of the former. And as regards the 
forces that have contributed to the growth of centralisa- 
tion and increased power in the hands of the executive, 
they have been identified by Prof. Wheare as war, 
economic .depression, demand for everincreasing social 
services and the mechanical revolution in transport and 
technological revolution in industry. These forces have 
operated as much in Switzerland as in other countries 
and everywhere with the same result. This change in 
Switzerland can be shown with reference to the change 
in the position of the Federal Council in relation to the 
legislature in practice rather than in theory. 

In theory, the federal legislature of Switzerland is 
authorised by the Constitution to exercise the supreme 
authority of the Confederation subject only to the rights 
of the people and the cantons. This it does through its 
laws. But in law-making the Federal Council has a role 
which in theory is that of a servant but which in practice 
has gradually come to be that of leader and guide. “Not 
only it prepares the drafts of more than 95 per cent, of 
the bills, but all private bills, before their discussion 
in the Assembly, are referred to it for suggestions. Again, 
it issues a large number of regulations in execution of 
Federal laws. Such a power was delegated to it by the 
Swiss Parliament in a very large measure in the past, for 
examples, in 1914 and 1939, in the interest of security of 
the country and sometimes it went so far as to permit 
the Council to deviate from the Constitution.” 
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“The normal process of law-making also shows the 
tremendous influence of the Federal Council over parlia- 
mentary legislation. When a law has to be passed, the 
Bill originates in the Federal Council or is taken up by it 
on the recommendation of the Federal Assembly. The 
Federal Council also acts on the suggestions of the 
members of Parliament when they are passed in the form 
of resolutions. It drafts the Bill with the help of its 
permanent officials or outside expert, and then submits 
it before the Federal Assembly where it is examined by 
a Parliamentary Committee. The Federal Councillor in 
charge of the Bill easily carries the day in such a commi- 
ttee whose inexperienced members always follow the 
advice of experienced and trusted administrators as these 
Councillors always are. The report on the Bill is drawn 
up ' iiL ill** help of Government experts and consequently, 
the Minister pilots it very easily through the Parliament.” 
Thus it is quite right that “one is forced to admit that 
the most responsible and influential work is that not of 
the so-cah ^ legislature but of the executive.’’ 

This view of the increasing importance of the execu- 
tive is strengthened by the ordinance-making power 
of the Federal Council. And what is more these 
ordinances promulgated by the Federal Council are not 
subject to legislative referendum. 

In short, though the Constitution contains no provi- 
sion authorising the conferment of any special power to 
the executive, yet the duty of preserving the indepen * 
dence and neutrality of the country is entrusted to the 
executive which also has in its hands the control of the 
armed forces. And it is seen that at times of need it has 
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been possible for the executive to stretch its power 
widely, in fact almost unlimited military and economic 
powers, subject only to periodic icport to the legislature. 

A few other factors may also be mentioned in 
connection with this phenomenon of the increased 
importance and picsiige of the executive. The increased 
influence of the Federal Council ma\ be explained as 
due so mucl\to its official position as to iu experience, 
good will, efficiency, integrity, etc. Also, introduction 
of proportional representation has turned the legislature 
into a battlefield of veiy many parlies and this has 
caused a lowering of its picsiige. The system of diieU 
democracy v/as alwu)s there to expose any legislative 
pretention. All these, combined with inucased picssure 
on the Federal go\ eminent as against those ol the 
cantons tend to magnify the role and status of the 
Federal Council. 

A Stale i s known In/ tin liijhts it maintui is for its 
citifr'ns.' Discuss fins prop tuition with r* forme* to the I 1 S.A. 
and the TJ . S. S. R. 

Ans. We know that the nature ol a State is known 
by the rights it grants its citizens. And the distinctive 
mark, indeed the superiorly of ademouatic government 
over all other forms of government icsts upon the kind 
and number of rights it enable; its citizens to enjoy, in 
theory as well as in fact. And since the Constitution of 
the U. S. A. is by all standards a democratic one, it also 
must and in fact does include a system of rights. 

Before we enumerate the rights of the American citi- 
zens, a few points are to be noted. The national. Consti- 
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tution with all its amendments names a number of 
rights but that is not all and the Constitution says clearly 
that mentioning certain rights does not imply the denial 
or disparagement of others. Secondly, the citizens have 
ccitain rights under the Slate Constitutions also and 
there too the list is by no means exhaustive. Thus, 
thirdly, a complete enumeration of all the rights is to be 
had nowhere. T( is also because, as the Supreme Court 
has said, rights must be fixed by a process of judicial 
inclusion and exclusion. Fourthly, many things which 
the average r iti/en claims as rights are not so at all. The 
right to vote, for example, is not a right guaranteed by 
the Constitution. The Constitution merely gives a 
negative guaiantee that the .suffrage shall not be denied 
to any nor on grounds of race, colour, previous 
conditioned sviviiude, or sex. But it may be denied 
on oilier grounds like lack of age, residence, literacy, 
or even property. Fifthly and finally, there is a 
fundamen' 5 difference between a constitutional right 
and a privilege conferred by law. 

The rights of the American citizens are to be found 
in a number of limitations on the powers of the Congress 
some of which are in the original Constitution and 
some in the amendments, the first ten of which are 
commonly called the bill of rights. These rights include 
(i) the immunity against bills of attainder and ex post 
facto laws ; (ii) the writ of habeas corpus except when 
suspended in the interest of public safety ; (iii) freedom 
of worship, speech, press, peaceable assembly, petition- 
ing the government for redress of grievances ; (iv) 
immunity from slavery and involuntary servitude ; 
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(v) the right to keep and bear arms ; (vi) equal protec- 
tion of the laws ; (vii) immunity against the danger of 
being adjudged a traitor by the constitutional definition 
of treason ; (viii) due process of law, and (ix) the right 
to property subject to the provision that government 
may take over private property for public use with 
due process pf law and just compensation. 

All these rights may be divided into two broad 
categories, substantive and procedural. The first category 
relates to the fact and essence of freedom and the 
second relates to the methods by which freedom is 
protected. The first includes the rights like immunity 
from slavery and involuntary servitude, freedom of 
religion, freedom of speech and press, right of assembly 
and petition, right to keep and bear arms, equal 
protection of the laws, etc. And the second category 
includes the rights of immunity from bills of attain 
der and e.x post facto laws, the right to regular judicial 
process, habeas corpus, jury trial, and perhaps most 
important of all, due process, etc. It may also be men- 
tioned in this connection that the due process of law can 
be invoked in defence of both substantive and procedural 
rights, the safeguard in one case operating “as a restraint 
principally upon the executive and judicial branches of 
government” and in the other, “principally upon the 
legislative branch. V 

To sum up, the American system of civil rights is 
characterised by several important features which may be 
put as follows. In the first place, the government, federal 
or State, despite their broad powers and jurisdictions, 
are creatures of the people who have deliberately kept 
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certain areas beyond their competence and here arise the 
constitutional rights and liberties which are no more and 
no less than the result of express or implicit denial of 
competence to the government. Secondly, the constitu- 
tional rights as such afford protection only against public 
or governmenlal and not private -actions. Thirdly, a 
consequence of the federal system has been that certain 
restrictions apply to the federal government only, certain 
to the iJlatc governments only and certain others to both. 
Jn the rights protected against interference by the State 
governments, theic is scope for and there actually exist 
wide variations because some rights derive restrictions 
imposed in the national Constitution, others from those 
in the State Constitutions and others from the mere 
absence of any granted or implied authority on the part 
of my government to interfere with them. Fourthly, 

1 ike the rest of the Constitution, the articles and clauses 
guaranteeing civ 1 rights require interpretation. It is 
this which m: .>cs die whole thing fluid and flexible and 
thins makes a complete enumeration impossible. Fifthly, 
our times have seen a general tendency to nationalisation 
of the rights which means that the four fundamental 
freedoms of religion, speech, press and assembly have 
now been accepted as a single national system and 
protected by the national Constitution by judicial inter- 
pretation of the fourteenth amendment on national and 
State levels alike. And finally needless to say these 
rights are by no means absolute but relative and subject 
to various limitations in practice, the determination of 
the nature ;*nd extent of which, however, inevitably 
raises many difficult problems. 
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Now, turning to the Soviet Union, we find the Soviet 
Constitution contains a chapter listing fundamental 
rights and duties of the citizens. The fundamental rights 
mentioned in the Soviet Constitution contain some which 
arc common for any democratic Constitution but there 
are also some which are unique such as the right to 
work, rest and leisure, and maintenance in old age and 
education. ' 

The rights of citizens are stated and given a social 
basis. The Socialist organisation of society guarantees 
the right to work and payment according to quality and 
quantity. The Constitution in this regard follows what 
Marx called the socialist principle, to each according to 
his work and it may be mentioned in this connection 
that economic equality is not regarded as a right, at least 
in the present stage, in the Soviet Union whose economy 
is in fact characterised by very wide disparities of 
income./ The right to rest and leisure is guaranteed by 
limiting working hours to eight, seven, six or four 
per day depending on the heaviness of the work and the 
provision of holiday centres^ Maintenance in old age or 
in periods of unfitness for work is guaranteed by social 
insurance, free medical service and the provision of 
health resorts. Education is guaranteed by the provision 
of free compulsory schooling from the ages of 7 to 14 
and a scholarship system thereafter, and by technical 
training in farms and factories./ Again, it is important 
to note that education, to be conducted in the language 
of the student as required by the Constitution, is con- 
ducted in about seventy languages. Also, there is 
absolutely no difference between the sexes and practical 
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steps have been taken to make this equality of women 
with men real. The rights of women workers are 
secured by assuring equal pay for equal work, maternity 
leave on full pay, family allowances, day nurseries, 
etc. 

The Constitution also guarantees equal rights to the 
members of all races and nationalities who are to be 
looked upon as equal in every respect. And, finally, 
there arc the usual personal freedoms with appropriate 
guarantees. The Constitution secures freedom of consci- 
ence and of worship by separation of Church and State 
and allowing freedom of anti-religious propaganda/ But 
pro-religion propaganda, it may be noted, is not allowed 
in view of the fact that the materialist philosophy of 
Marxism provides the basis of the whole life of the Soviet 
Union. The Constitution declares that the citizens’ 
home and privacy are inviolable and that he may not 
be arrested save by order of a Court or with the sanction 
of a judicial officer. The right of asylum has been 
granted to fo cigners prosecuted for defending the 
interests of the workers, for struggling for national 
freedom and for scientific activities. 

Freedom of speech, publication, assembly, etc. are 
guaranteed by placing paper, printing press, the streets, 
etc. at the disposal of the working people and their 
organisations, which include those existing for trade 
union, co-operative, youth, sport, defence, cultural, 
technical-scientific activities, topped of course, by the 
Communist Party. ' 

The Constitution also includes a list of duties of 
the citizens of which the most important are to abide 
CFC-11 
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by the Constitution and to safeguard and fortify public 
socialist property. 

A reading of the list of rights to be enjoyed by the 
Soviet citizens shows that the Constitution may on the 
strength of these claims to be democratic, at least as 
much as the Western States. But whatever the 
profession, the practice in the Soviet Union shows a 
difference and even in profession there is some difference 
^ Some examples may be given to support this contention 
As regards the right to form organisations, it is clear 
that the Constitution does nol definitely grant the 
freedom to form political organisations and the 
Communist Party has been officially granted a complete 
monopoly of power over all aspects of social life, 
political, economic, social, cultural, even scientific. 
Again, the provision for the workers’ leisure is more in 
law than in fact, revolution, industrialisation, war and 
post war reconstruction all combining to make the 
government impose a heavy labour discipline^Further, 
freedom of speech is guaranteed, according to the 
Constitution, “in conformity with inteiests of the working 
people and in order to strengthen the socialist system 
but it is evident that the interest of the working people 
means their interest as interpreted by a handful of 
people constituting the top leadership of the Party and 
there is in the State no power to challenge that inter- 
pretation. Finally, there is the fact that the Soviet 
Union is a one party State which is basically against the 
democratic idea of free exchange of ideas and this also 
cannot be left out of account in considering the real worth 
and extent of the rights enjoyed by the Soviet Citizens.// 
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To conclude, the rights and their practical guarantees 
found in the Soviet Constitution are also found in the 
Western democracies. Any comparison of course is 
difficult in view of the conflict of evidence it involves. 
But even then certain things seem to be clear. If the 
ruling group are selfless and efficient, there may be 
government for the people, there is never government 
of the people./ This principle of guardianship by a 
devoted vanguard over a people whose unfettered and 
untutored judgment cannot be trusted is not at all new ; 
-.in fact it is the same old principle which imperialist 
powers advance in justification of their Colonialism, 
and which has been frequ ently employed by whit< 
minorities dominating over the coloured majorities 
A good case can be made out of it on two conditions 
first, tli i b can be clearly shown that the majority art 
so infeiior to ii o minotily in knowledge and capacity 
that left to themselves they would run into worse evils 
than bring subjc' \ o> an nilgai chy ; and second, that 
the minority powci aie doing best to remedy this 
inferiority and enable the majority to take their right- 
ful sluue of power and responsibility. 

Thus whatever the rights enumerated in the Consti- 
tution, the actual undeniable da t is that the rights of 
the Soviet citizens are detei mined by a small group of 
persons engaged in the task of building up of a State 
on a complicated, dogmatic and infallible ideology to 
which all must subscribe. To tay, however, that the 
citizens’ rights in the II. S. S. R. are very imperfectly 
safeguarded by no means implies that the correspond- 
ing position, in the U. S. A. is faultless./ Far from it, 
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as the fight of the Negroes shows, for example. And 
there are many other defects and drawbacks in the 
American life which make the solemn constitutional 
rights meaningless for millions in actual fact, if not in 
theory./ Nevertheless, the redeeming feature of the 
American system is that it is a democracy having a built- 
in self-correcting device which is conspicuous by its 
absence from an authoritarian and totalitarian system 
like that existing in the U. S. S. R./ 
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|.(0y Discus': the nature and extent of the right to equality 
guaranteed by the Indian Constitution 

Ans. * Under the Indian Constitution, seven types 
of fundamental rights have been given. The first type 
dials with the right to equality dealt with in the Articles 
14, 15, 16, 17, and 18. The right to equality guarantees 
before law, equal protection of laws, equality of opportu- 
nity for all in matters of employment under the State, 
and prohibits discrimination against any one on grounds 
of religin 1 ., r lC e, caste, sex, place of birth, etc. Now all 
these different iu ms going under the name of right to 
equality may briefly be explained as follows. 

Equality in the eye of law is a consequence ot the 
concept of ruL r law as expounded by Dicy, and means 
that no man is above the law of the land and every man, 
regardless of his status or rank is subject to the ordinal y 
law and the ordinary courts of the land. It also means 
that officials and private citizens are equally under the 
same law to which all must answer for any act which it 
does not allow. Thus it may be said that the position 
in this tespect is intended to be the same in India. But 
here also, as in England, certain exceptions are made. 
The President and the Governor during their terms 
of office and in the course of performance of their official 
duties are made not answerable to any Court of law. 
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Even criminal procedures cannot be started against them 
and the scope of civil procedure also has been severely 
restricted. Of course, these immunities do not prevent 
their being subject to impeachment. Needless to say, 
the exceptions extend to cover foreign sovereigns and 
their ambassadors. 

“The concept of equal protection of the laws is old 
in Anglo-American jurisprudence, reaching at least to 
the 40th Article of Magna Carta which proclaimed ‘To 
none will we sell, to none will we deny, to none will we 
delay right or justice. 5 The U. S. Constitution gave the 
concept current forms ; and a modern Constitution 
would scarcely be complete without it.” 

In announcing the right to equality, the Indian 
Constitution uses both the phrases “equality before law” 
and “equal protection of the laws.” This may seem 
tautological because fundamentally both come to the 
same thing. In early cases the judiciary in India made 
and attempt to distinguish the two concepts. But more 
recent Supreme Court cases have simply ignored the 
duality and decided the issues on reasoning similar to 
that of an American Court. 

“In the U. S. A. the 14th amendment is a limitation 
upon the actions of the individual States but not upon 
the Federal, or Central Government. It has of course 
been recognised that this peculiar lacuna in the develop- 
ment of the American Constitution could give rise to 
anomalous instances of certain discriminatory practices 
being forbidden to State governments while the Federal 
Government engaged in them. As a result the Courts 
have, on occasion, been obliged to force the due process 
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of the 5th amendment to fill this obvious gap in consti- 
tutional drafting. The word State as used in the Indian 
Constitution has its generic meaning and applies to 
Central Government as well as to the component States. 

The U. S. Constitution limits this protection to 
public, that is, State as opposed to purely private action. 
But in the U. S. the courts have gone a very long way to 
find a State element in action claimed to be private. 
And, iihportantly, the Courts in the U. S. have found 
State action whether the actors were of the legislative, 
executive or judical branches. Indian doctrine applies 
to the legislative and the executive branches, but not to 
the judicial. India has a unified judiciary and an allega- 
tion of judicial discrimination can be dealt with on 
appeal, while in the U. S. the dual system of State and 
Federal Courts would in many instances prevent U. S. 
Supreme Court review of challenged judicial discrimina- 
tion, in the absence of the applicability of the 14th 
amendment to the judicial branch. 

c The rig’ to equal protection of the laws has two 
faces, one positive and one negative. In its positive 
aspect, equal protection ensures that persons similarly 
situated may share without discrimination in whatever 
benefits the law affords. In its negative aspect, it shields 
persons from the burdens which a legislative majority 
can impose on a minority and from any unfair acts by 
the agents of goverment.” 

Then there comes the prohibition of discrimination 
on grounds of religion, sex, caste, place of brith, etc., and 
while Article 14 prevents discrimination only by the 
State, Article 15 goes a step further and piotects the* 
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individual against discrimination in shops, public restau- 
rants, hotels and places of public entertainment where 
such discrimination is based on the grounds mentioned 
above or any of them. The Indian Constitution, 
however, introduces to the doctrine of equal protection 
the principle of protective discrimination which accounts 
for two exception in the application of Article 15, one 
being there originally and the other the result of the first 
amendment of the Constitution. These are : Aft 15 (3) 
provides “Nothing in this Article shall prevent the State 
from making any special provision for women and 
children. 5 ’ and Art. 15 (4) says “Nothing in this Article 
or in clause (2) of Art. 29 shall prevent the State from 
making any special provision for the advancement of any 
socially and educationally backward classes of citizens 
or for the Scheduled Castes and Scheduled Tribes. 0 

Then there is also a guarantee of equality of oppor- 
tunity in matters of public employment. There are here 
also certain exceptions consistently with idea of protec- 
tive discrimination. In certain cases, Parliament may 
insits on residence within a State as a necessary condi- 
tion ; certain reservations in service may be made by the 
State in favour of the backward groups ; offices associa- 
ted with particular religions or denominations may be 
kept apart for people belonging to them ; claims of the 
scheduled castes and tribes will be given special consi- 
deration as far as is consistent with the maintenance of 
efficiency. These may be explained thus. First, in matters 
of employment under the Union, the question of resi- 
dence or domicile does not arise but it may arise in the 
case of employment under a State government because 
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“it must be realised that you cannot allow people who 
krc flying from one Province to another from one State 
to another, as mere birds of passage without any roots, 
without any connection with that particular Province, 
just to come, apply for posts and so to say, take the 
plums and walk away. Therefore, some limitation is 
necessary.” But the power to make rules in this regard 
has been given to Parliament because that would ensure 
^uniformity throughout the country and prevent variation 
from State to State. Secondly, special treatment for 
backward classes of the community also does not 
militate against the principle of equality, though the 
Constitution does not provide any definition of the 
term and its determination has been left to the States. 
And finally, it is also only fair that management of 
►the affair^ oi any religious or denominational institution 
should lie with people belonging to them. 

In this connection it may also be mentioned that 
“Although Artie 1 1 T/ 3 guarantees equality ot opportunity 
in matters of puuiic employment for all citizens and is 
expected to provide a bulwark against considerations 
of caste, community and religion, the result has so far 
been far from satisfactory.” For example, The Public 
Employment (Requirement as to Residence) Act, 1957 
“seeks to repeal all existing domiciliary laws in the 
country which prescribe a period of residence within 
a particular State or Union Territory for any public 
employment there... Most of tne States have also 
framed the rules to the effect that language is not a 
bar to recruitment.” But these laws are still very far 
from proper implementation. 
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Finally with an eye to social equality, the Constitu- 
tion abolishes untouchability and makes its practice 
in any form a penal offence. (Art. 17). From the 
same point of view, all titles save the academic and 
the military ones are abolished, the ban operating the 
State only and not against any other public institution^ 
like the University (Art. 18). This, however, does not 
prevent the State from distributing distinction for any 
eminent service. 

To conclude, a democratic State is that which takes 
as its aim the creation and maintenance of an 
atmosphere in which individuals have an opportunity 
to be their best selves. And it is accepted on all hands 
that liberty and equality are two most important ideas 
which go to the making of such an atmosphere. Hence 
no wonder that the Indian Constitution has laid such 
great emphasis on the right to equality. In view of 
many exceptions to the operation of the principle of 
equality accepted by the Constitution, there should 
not be any misgiving./* 6< In a sense these provisions 
may be conceived of simply as a constitutional 
enshrinement of the unexceptionable concept of classi- 
fication which the Courts of the U. S. A. have always 
accepted. Classification is a constituent element of the 
doctrine of the equal protection of the laws. Equality 
has never been held to require that every single entity 
in a society must be treated like every other entity. 
Because society is not static, it follows that what may 
be acceptable classification in one country in one era 
may cease to be so in another. A fortiorari, classifi- 
cation which appears to be desirable or permissible in 
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one country may not seem so to another^ The classifica- 
tion that is permissible may depend upon many factors, 
Kith the test of reasonableness being ultimately applied 
and usually the State is ‘ entitled to a presumption of 
constitutionality. However, now in the U. S. the 
presumption of constitutionality is not normally 
applied when the allegation is that the impugned 
statute invades a civil or fundamental right. 

/Too much deference to the presumption of 
constitutionality can dcstioy the effectiveness of the 
equality provision. Of course, the size of the class 
designated is not necessarily material, it may be possible 
to create a constitutional class of one. 

“Inequality may result from discrimination which 
appears on the face of the Statute. But it is also 
possible for legislation to be fair on its face and yet 
)C unequal) administered. Finally, inequality may 
result from judicial interpretation which, as noted in 
the U. S. may give rise to a separately justiciable issue.” 

• Q. Discuss it jiature and extuit of the right to property 
Hinder the present Constitution of India with special reference 
to the remedies available in cases of acquisition and requisition 
of property. 

Ans. Among the different kinds of fundamental rights 
guaranteed by the Constitution of India, the right to 
property is one. Article 19 confers on a citizen three 
specific rights, namely, to acquire, hold and dispose of 
property subject to reasonable restrictions. Article 31 
^deals with the right to property itself. Now to 
determine the .nature and extent of the right to property 
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to-day requires us first to see what was done originally 
in the Constitution and what is the present position 
after several important modifications made through* 
constitutional amendment. 

Article 31 of the Constitution dealing with the 
right to property as originally passed reads as follows : 

1. No person shall be deprived of his property 
save by authority of law. 

2. No property, movable or immovable, including 
any interest in, or in any company owning, any 
commercial or industrial undertaking, shall be taken 
possession of or acquired for public purposes under any 
law authorising the taking of such possession or such 
acquisition unless the law provides for compensation 
for the property taken possession of or acquired, and 
either fixes the amount of the compensation or specifics 
the principles on which and the manner in which the 
compensation is to be determined and given. 

3. No such law as is referred to in clause (2) made 
by the Legislature of a State shall have effect unless 
such law, having been reserved for the consideration of 
the President, has received his assent. 

4. If any Bill pending at the commencement of 
this Constitution in the Legislature of a State, has, after 
it has been passed by such Legislature, been reseivcd 
for the consideration of the President and has received 
his assent, then, notwithstanding anything in this 
Constitution, the law so assented to shall not be called 
in question in any court on the ground that it 
contravenes the provisions of clause '2). 

5. Nothing in clause (2) shall affect (a; the provision 



Constitutional Law 


175 


of any existing law to which the provisions of clause 
(6) apply, or (b) the provisions of any law which the 
State hereafter make (i) for the purpose of imposing or 
levying any tax or penalty, or (ii) for the promotion 
of public health or the prevention of danger to life or 
property, or (iii) in pursuance of any agreement 
entered into between the Government of the Dominion 
of India or the Government of India and the Govern- 
ment of any other country, or otherwise with respect 
to properly declared by law to be evacuee property. 

6. Any law of the State enacted not more than 
eighteen months bcfoie the commencement of this 
Constitution may within three months from such 
commencement be submitted to the President for his 
certification ; and thereupon, if the President by public 
notification so certifies, it shall not be called in question 
in any Ccu‘t on the ground that it contravenes the 
provisions of clause (2) of this Article or lias contravened 
the provisions of sub-section ' v 2; of section 299 of the 
Government of \ n ? ia Act, 1935. / 

The At tide in question may be said to serve tlnee 
purposes, (a) to affoid protection to private property in 
general, (b) to afford protection to certain special laws 
dealing particularly with Zamindary abolition, and (c) 
to do away with the need for the payment of compensa- 
tion in certain specified cases. 

But to-day we find this Article radically changed and 
it has been brought about in this way. First, in 1951, 
an amendment to the Constitution was passed which 
secured, among other things, that any law passed by the 
State for acquiring the right over any private property 
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or for deprivation or change in such right shall not be 
challenged in any Court. 

Secondly, in 1955 was passed another amendment to 
the Constitution which introduced far-reaching changes 
in the Article 31. The original clause (2) was replaced 
by a new one which reads “No property shall be 
compulsorily acquired or requisitioned save for a public 
purpose and save by authority of a law which provides 
for compensation for the property so acquired or requisi- 
tioned and either fixes the amount of the compensation 
or specifies the principles on which and the manner in 
which the compensation is to be determined and given ; 
and no such law shall be called in question in any Court 
on the ground that the compensation provided by that 
law is not adequate.” This amendment also provides 
that where a law does not provide for the transfer of the 
ownership or right to possession of any property to the 
State or to a Corporation owned or controlled by the 
State, it shall not be deemed to provide for the compul- 
sory acquisition or requisitioning of property, notwith 
standing that it deprives any person of his property.” 
(2A). Besides the State is also empowered to take over 
the management of any property for a specific period in 
public interest, to amalgamate two or more Corporations 
in public inlerest, to extinguish or modify the rights 
of managing agents, managing directors, directors, 
managers, and share holders of Corporations ; to extin- 
guish or modify any right in mines or mineral oil by 
premature termination of agreements, 

Thirdly, in 1964 came another constitutional amend- 
ment which gives a new definition of the 4 term estate. 
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The net effect of this amendment is to empower the 
State to pay reasonable compensation to agriculturists 
in case of acquisition or requisitioning of land lawfully 
held by agriculturists 

To sum up, we may say that there is a right 
to acquire, hold and dispose of property subject to 
reasonable restriction. It is also provided that private 
property cannot be taken away save by the authority of 
law passed by Parliament. This means for any inter- 
ference with private property legislative action is necessary 
which is thus a limitation on the executive. Again, 
whenever there is to be any acquisition or requisition of 
private property by the State, it must satisfy two condi- 
tions, it must be for a public purpose and the law made 
for that purpose must provide for payment of compensa- 
tion. But while payment of compensation is accepted 
on principle, its quantum has been made nonjusticiable, 
that is, the question as to the justness or otherwise of 
the compensation paid in a particular case cannot be 
gone into by ar / Court, the whole matter being left 
under the exclusive authority of the legislature y/ 

In view of this, it is perfectly correct to say that the 
right to property as a fundamental right does no longer 
exist, except in form. For such a view, the following 
arguments may be urged. The right to property may 
be said to have protection from three sources. Of these, 
that of the authority of law has little meaning in view 
of party government. As regards the requirement of 
payment of compensation, it is only a technical protec- 
tion inasmuch as the offer ot any positive quantity of 
of money ^.bove zero will satisfy the constitutional 
CFC— 12 
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requirement and that is non-justiciable. Thirdly, there 
is the protection offered by the requirement that there 
must be a public purpose to justify interference with 
private property, 

“The expression 'public purpose’ is not capable of 
a precise definition and has not a rigid meaning. It 
can only be defined by a process of judicial inclusion 
and exclusion. In other words, the definition of the 
expression i$ elastic and takes its colour from the statute 
in which it occurs, the concept varying with the time 
and state of society and its needs. The point to be 
determined in each case is whether the acquisition is in 
the general interest of the community as distinguished 
from the private inteiest of the individual. 0 And as 
regards whether the question of public purpose is a 
justiciable issue, the position is that it is. “If any person 
feels that his property has been compulsorily acquired 
or requisitioned foi a purpose which he does not consi- 
der to be public, he can certainly approach the judiciary 
under Articles 226 and 32 of the Constitution for the 
vindication of his fundamental right to property. Al- 
though, therefore, the quantum of compensation payable 
under clause (2) of Article 31 of the Constitution is, as 
we have seen before, no longer justiciable, yet the ques- 
tion whether any property has been compulsorily 
acquired or requisitioned for a public purpose, is, it is 
submitted, a justiciable issue under it.” 

Thus here is without doubt a valuable protection to 
the right to property. But there is more to it. Clause 2A 
of the article 31 empowers the State to deprive people of 
private property though “it shall not be deemed to 
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provide for compulsory acquisition or requisitioning of 
property.” The official view of the meaning of this 
clause (2A) was put thus : “Where property is acquired 
for a public purpose or is requisitioned for such a 
purpose, then generally compensation will be payable in 
the manner and in accordance with the principles laid 
down by the Legislature but when property is not 
acquired for a public purpose, if it is confiscated, say 
under a«law or is taken under management for a public 

purpose, and for similar other purposes then no 

compensation will be paid.” But such a provision is 
full of dangerous potentialities, for, this clause has no 
reference “to any question of public purpose as we find 
in clause (2) of Article 31” ; “there is no safeguard in the 
form of any provision in Article 31 that a law as con- 
template ! hv clause (2 A) must, if made by the Legisla- 
ture of a constituent State in India, receive, as required 
in some cases by clause (3) of the Article, the assent of 
the President before it can have effect”; “power given by 
clause (2A) n / be abused and in its actual working the 
clause may Cause a great hardship and injustice to 
people without any legal remedy.” 

To conclude, “our Fundamental Right to Property 
has, as a result of the changes made in our Constitution 
...become, legally speaking, whatever might be the socio- 
political justification of the changes, almost, unlike 
our other Fundamental Rights, a myth.” “The 
legislature may now appropriate it (private property) 
at any price it desires substantial or nominal. There 
is no review of the reasonableness of the amount of 
compensation. The result can be just compensation or 
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confiscation — dependent wholly on the mood of the 

arliament.” 

J© Discuss the rights of a person to protection against 
arrest and detention under Preventive Detention Act in India m 
Does it militate against rule of law ? 

Ans. Article 22 of the Indian Constitution guaran- 
tees three rights. First, it guarntees the right of every 
person who is arrested to be informed of the caus? of his 
arrest ; secondly, his right to consult, and to be defended 
by a lawyer of his choice. Thirdly, every person arrested 
and detained in custody shall be produced before the 
nearest magistrate within a period of twenty-four hours 
and shall be kept in continued custody only with his 
authority. All these rights are without any qualifica- 
tions and are, therefore, in absolute terms. There are, 
however, two exceptions to the universal application of 
the rights guaranteed under the first two clauses of 
Article 22. These relate to (1) any person who is for the 
time being an enemy alien ; and (2) any person who is 
arrested or detained under any law providing for 
preventive detention. Of these two exceptions, the second 
one concerns us here. 

As regards the meaning of the term preventive deten- 
tion, Mukherjee, J. of the Supreme Court has said, 
“There is no authoritative definition of the term ‘Preven- 
tive Detention’ in Indian law The world ‘preventive’ 

is used in contradistinction to the word ‘punitive’... The 
object is not to punish a man for having done something 
but to intercept him before he does it and to prevent 
him from doing it. No offence is proved, nor any charge 
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is formulated and the justification of such detention is 
suspicion or reasonable probablity and not criminal con- 
viction which can only be warranted by legal evidence.” 

And as regards its scope, “under Article 246 of our 
Constitution, taken along with Item 9 in the Union List 
in the Seventh Schedule thereto, our Parliament has, 
’except in respect of Jammu and Kashmir, an exclusive 
power to make laws in respect of preventive detention 
for reasons connected with Defence, Foreign Affairs, or 
the security of India as well as for persons subjected to 
^uch detention. And it has also, under the same Article, 
taken along with Item 3 in List III in the same Schedule, 
a concurrent power of legislation, along with some 
States ( the Concurrent List in the Seventh Schedule to 
our Constitution is not applicable to the State of Jammu 
and Kashmir ) in respect of preventive detention for 
reasons connected with the security of a State, the 
maintenance of public order, or the maintenance of 
supplies and services essential to the community as well 
as for persons subjected to such detention.” 

The first Preventive Detention Act was passed by 
Parliament in 1950. Very soon the Supreme Court 
had an opportunity of scrutinising Act in detail in 
Gopalan v. the State of Madras. After lengthy 
analysis of the scope of fundamental rights in general 
and the content of personal liberty in particular, the 
Supreme Court held by a 4-2 majority that the Act was 
valid except section 14 which was unanimously declared 
void. From then on both at the Centre and in may of 
the States, preventive detention laws have been made 
and remain in force even now. 
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Though the provision of the Constitution permitting 
preventive detention as well as the various Preventive 
Detention Acts, Central and State, have aroused a space 
of criticism, yet it should not be forgotten that the^ 
Constitution while permitting preventive detention also 
provides certain safeguards. These are : “first, every 
case of preventive detention must be authorised by law. 
It cannot he at the will of the executive. Secondly, no 
law of preventive detention shall normally authorise 
the detention of a person for a period longer than three 
months. Thirdly, every case of preventive detention 
for a period longer than three months must be placed 
before an Advisory Board composed of persons qualified 
for appointment as judges of a High Court. Such cases 
must be placed before the Board within the three month 
period. The continued detention after three months 
should be only on the basis of a favourable opinion by 
the Board. The only exception to this provision is 
when Parliament prescribes by law the circumstances 
under which a person be kept in detention beyond three 
months even, without the opinion of the Advisory 
Board. Fourthly, no person who is detained under any 
preventive detention law can be detained indefinitely. 
There shall always be a maximum period of detention 
which Parliament is required to prescribe by law. 
Fifthly, in cases which are required to be placed before 
the Advisory Board the procedure to be followed by the 
Board shall be laid down by Parliament. Sixthly, 
when a person is detained under a law of preventive 
detention, the detaining authority shall communicate 
to him the grounds on which the order has been made. 
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It should also afford him the earliest opportunity of 
making a representation against the order.’’ Now, let 
us explain these and see what they are really worth as 
safeguard for individuals against whom a preventive 
detention law is used. 

The first five points may be taken together and 
explained thus. “On a careful perusal of clauses (4) 
and ( 7 ) of Article 22 together, it appears, in the first 
place, that preventive detention up to three months and 
without any reference to an Advisory Board, is permit- 
ted under our Constitution, provided that the law 
which permits this has been duly enacted ; that, secondly, 
Article 22 ordinarily contemplates, as Fazl Ali J. has 
observed, three classes of preventive detention, 1 1) pre- 
ventive detention for three months , (2) preventive 
detention fcr more than three months on the report of 
an Advisory Board ; and ;3) preventive detention for 
more than three months without any reference to any 
Advisory Board ; and that thirdly, preventive detention 
is also permissible for any length of time, subject, of 
course, to the requirements or the duration of any 
validly enacted law providing for such detention.” 

Sub-clause (a) of clause (7) of Article 22 permits 
detention beyond a period of three months and excludes 
the necessity of consulting an Advisory Board and sub- 
clause (b) of the same clause of the same Article makes 
it “not obligatory on the part of Parliament to prescribe 
any maximum period.” This means: “.the real 
purpose of clause (7) was to provide for a contingency 
where compulsory requirement of an Advisory Board 
may defeat the object of the law of preventive detention. 
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..*The authority to make such drastic legislation was 
entrusted to the Supreme Legislature but with the 
further safeguard that it can only enact a law of such a 
drastic nature provided it prescribed the circumstances 
under which such power had to be used or in the 
alternative it prescribed the classes of cases or stated a 
determinable group of cases in which this should be 
done. The intention was to lay down some pbjective 
standard for the guidance of the detaining authority on 
the basis of which without consultation of an Advisory 
Board detention could be ordered beyond the period of 
three months.” 

And as regards the exact implication of the words, 
“the circumstances under which and the class or classes 
of cases in which” contained in the sub-clause (a) of 
the clause (7) of Article 22 , the majority of the Supreme 
Court, in Gopalan v. the State of Madras, held these 
words to mean that “Parliament may prescribe either 
the circumstances under which, or the class or classes 
of cases in which, a person may be detained for a period 
longer than three months without reference to an 
Advisory Board” and that “it is not necessary that the 
Parliament -should prescribe both.*’ 

And clauses (5) and \ 6 ) of Article 22 confer certain 
procedural right of a person detained under any preven- 
tive detention law. Clause (5) says a person detained 
under a law of preventive detention has a right to obtain 
information as to the grounds of his detention and has 
also the right to make a representation against an 
order of preventive detention. “This right has been 
^guaranteed independently of the duration of the period 
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of detention and irrespective of the existence or non- 
existence of an Advisory Board.' 5 But there is no 
machinery provided or expressly mentioned for dealing 
this representation, the Constitution being silent as to the 
person to whom representation has to be made or how 
it has to be dealt with. Again, the “right to an oral 
hearing and the right to give evidence are not 
necessarily implied in the right to make a representa- 
tion. 55 ’Clause (6) says that a person detained under 
a preventive detention law has a right to be informed 
bf the grounds of his detention, but permits facts as 
distinguished from grounds to be withheld. Thus 
“there is no provision for any trial before any tribunal. 55 

In short, as Patanjali Sastri J. in the course of his 
judgment in The State of Bombay V. Atma Ram 
Sridha** Vaidva says, “it is now settled by the decision 
of the majority in Gopalan’s case, that Article 21 is 
applicable to preventive detention except in so far as 
the provisons of Article 22 (4) to (7) either expressly or 
by necessary implication exclude its application, with 
the result that a person cannot be deprived of his 
personal liberty even for preventive purposes except 
according to procedure established by law. 55 That is 
to say, “In order that a legislation permitting preven- 
tive detention may not be contended to be an infringe- 
ment of the Fundamental Rights provided in Part III 
of the Constitution, Article 22 lays down the permissible 
limits of legislation empowering preventive detention. 
Article 22 presecribes the minimum procedure that 
must be included in any law permitting preventive 
detention and as and when such requirements are not 
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observed, the detention, even if valid ab initio , cases 
to be in accordance with procedure established bylaw* 
and infringes the fundamental right of the detenue 
guaranteed under Articles 21 and 22 (5) of the Consti- 
tution. In that way the subject of preventive detention has 
been brought into the Chapter on Fundamental Rights.*’ 

Again “our Supreme Court has by an overwhelming 
majority of five to one held that Article 19 of our 
Constitution has nothing to do with a law of preventive 
detention, duly made under Article 22 of the Constitu- 
tion.” Thus the contention that every case of preven- 
tive detention is the result not of executive whim but 
of law loses much of its value in the face of what Das J. 
of the Supreme Court has said “as regards preventive 
detention laws, the only limitation put upon the legis- 
lative power is that it must provide some procedure 
and at least incorporate the minimum requirements 
laid down in Article 22 (4; to (7). There is no limitation 
as regards the Substantive law.” 

Now, as regards the consistency or compatibility of 
this constitutional provision permitting preventive 
detention with the rule of law, the following pdjpts 
may be made. First, there is no doubt that “Preventive 
detention laws are repugnant to democratic Constitu- 
tions and they cannot be found to exist in any of the 
democratic countries of the world.’’ (MahajanJ. in 
Gopalan V. State of Madras.) Secondly, there may be 
some differences of opinion as to the precise meaning 
of rule of law, but this much seems to be accepted on 
all hands, namely, rule of law must mean that 
“In time of peace, of course, a man can only be sent 
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to prison for crimes which he has committed in 
k the past. He cannot be detained by the executive 
simply because they think he may commit crimes in 
the future.” (Lord Denning — Freedom under the Laiv). 
Thirdly, it must be acceped that the power to make 
preventive detention orders is liable to abuse and hence 
spells a potential threat to personal liberty which is 
consideied to lie at the very heart of the idea of demo- 
cracy. The danger is all the more in view of the 
ouster of the judiciary in the matter. Thus even though 
irr- times of great emergencies constituted by, say, 
external aggression or internal subversion, such 
unlimited power with the executive may be tolerated 
as a necessary evil and that for a limited period only 
to provide for such laws even during normal circums- 
tances is rcclly going too far and may very well make 
a mockery of the cherished fundamental rights. 

But even without denying the essential validity of 
the above points of criticism, on the other side at least 
two points may be made. First, an explanation, if not 
justification, of the constitutional provision, permitting 
preventive detention, is to be found in the circums- 
tances immediately before and following independence 
of the country. It was not unnatural to take such an 
attitude in the prevailing conditions. And as and when 
the conditions change basically and a majority of the 
people can be persuaded to that view, the Constitution 
can well be amended to obliterate this what is said to 
be a spot on the Constitution. And, secondly, though 
it may be news to many, preventive detention not in 
times of emergency but in normal times of peace is 
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possible in England, of all countries. Here is what 
Dr. Jennings says, ‘‘Even ‘preventive detention* & 
possible under English law, though it requires the 
order of a court and not merely a decision of the police. 
A court of summary jurisdiction may under the statute 
34 Edw. 3, c. 1, and the Commission of the peace 
granted thereunder order a person to give sureties to 
keep the peace or to be of good behaviour ‘towards the 
king and his people* or towards any private person. It 
is not necessary that any particular person should have 
been threatened, nor, indeed, that there should have 
been anything ‘calculated to lead to a breach of the 
peace* in the sense of violence. In default of compliance 
with the order, a petty sessional Gourt may order the 
defendant to be imprisoned for a period not exceeding 
six months, though obviously he has committed no. 
offence.” (The Law and the Constitution . pp. 275-76). 
Thus if in England there is still rule of law, there is 
no reason why in India it cannot exist simply because 
there is preventive detention. 

/^* 0 * What practical purpose does the Crown serve in the 
English constitutional system ? Can the President of India 
serve the same purpose ? Discuss fully. 

Ans. On the precise position of the monarch in the 
English constitutional system, there are broadly two 
views. One is that the king is no more than a convenient 
working hypothesis, and the other view is that <c it would 
be quite incorrect to suppose that because the Queen 
(or the king) occupies a strictly constitutional role, she 
(or he) is, therefore, a puppet monarch.** 
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The first view contends that whatever the past and 
whatever the theory, at present the undeniable fact is 
that the monarch reigns but does not rule, has no 
effective power at all. But even then monarchy has 
been retained because it has contended to adjust itself 
with the changing reality and is no longer an effective 
barrier to popular rule. Also a head of the State is 
needed and in this respect a hereditary kingship may 
have certain advantages over an elective one, parti- 
cularly when it is such an ancient institution and 
synjbolises the continuity of tradition and history. But 
when all that has been said, the central fact remains 
that surrounded though he is with all the panoply and 
majesty of power, the king actually has no power, 
everything being done in his name by the representatives 
of the people. 

Without denying the force and the central truth in 
such contentions, the other view asserts that it gives us 
at best an incomplete and inadequate view of the place 
of the institutior, ol monarchy in the British constiut- 
tional life. This view says that in spite of the fact that 
Britain is at present a full democracy in the sense of 
sovereign power being in the hands of the people and 
exercised by their duly elected representatives, the 
monarch still has some important functions both 
ordinarily and under exceptional circumstances and 
puts its case in this way. 

The modern State, like all States, requires a symbol 
of unity, a magnet of loyalty and an apparatus of 
beremony which will serve to attract men’s feelings and 
sentiments int# the services of the community. The 
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ceremony with which the monarch is surrounded 
repays the cost in a rich return of the political senti 
ments and emotions which nerve and sustain z 
community. The monarch on the ceremonial side ii 
the fountain of honours. The system of honours doe? 
not mean any privileged class, honours being spreac 
nation-wide. Also the monarch has an actual and 
practical importance in giving to the whole of govern- 
ment a prestige which it would not otherwise possess. 

But the monarch has an actual and practical im- 
portance in another more obvious, more direct and 
more active way. The monarch is regularly informed 
and regularly consulted, day by day, week by week. 
The prime minister is in constant touch with the 
monarch regarding the proceedings of Parliament, of 
the cabinet, the course of policy, the conduct of 
negotiations and the whole range of executive action. 
A head of the State who enjoys a life office by hereditary 
right not only saves the States from the perturbations 
of periodical presidential elections, he (or she) can also 
give it the positive service of a ripe experience and a 
disinterested judgment of affairs. It is so because while 
the ministers come and go, the monarch remains and 
continuous tenure of a life-office makes a sovereign a 
central source of long-time experience. For example, 
discussing the relation between the monarch and the 
cabinet, Jennings remarks that the Queen (or the king) 
is better informed than the average cabinet minister 
on the matters which are brought before the cabinet, 
and that the Queen may be said to be almost a member 
of the cabinet and the only non-party member. And 
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in practice, it is seen that the monarch by virtue of 
this pre-eminent and non-party position can exert a 
£ood deal of influence on a cabinet decision as well as 
its practical implementation through the various 
administrative departments. 

There is another way in which the monarchy has an 
actual and practical importance in the working of the 
Constitution. Every Constitution may be said to 
represent an attempt at balancing of different factors. 
In Britain this is sought to be done in this manner. 
General authority, alike for the initiation of legislative 
measures and for the conduct of executive affairs, is 
vested in the Prime Minister and his Cabinet. But the 
monarch serves as the balance. The existence of the 
monarch provides a cover and a dignity to the opposition 
as well as to the government. The existence of Her 
Majesty’s Opposition shows that the Queen’s mantle is 
wide enough to cover the opposition as well as the 
government. Thus the Queen is an organ of balance by 
virtue of providing the cover and the sanction for the 
opposition which serves as a counter-weight to the 
government. But the Queen is also an organ of balance 
in and by herself. She embodies and it is her specific 
and separate function to embody a fund of national poli- 
tical sentiment which is something separate from the 
party feeling which supports both her government and 
her opposition. And in the conduct of foreign relations 
also, the monarch has much the same place and function 
in the conduct of domestic functions. 

Aside from these important functions performed by 
the monarch* normally, under ordinary circumstances, 
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there is also a scope for the King or the Queen to exer- 
cise some individual discretion under certain conditions. 
In the first place, the monarch invites the leader of the 
majority party to become the Prime Minister and nor- 
mally there is no question of a choice in the appoint- 
ment of a Prime Minister. But if no party has an 
absolute majority in the House of Commons, the 
monarch exercises an element of choice in selecting the 
Prime Minister. Again, the sovereign can have the 
same opportunity to use discretion in case a party is 
without an accepted leader either through sudden death 
or through internal squabbling. Secondly, the monarch 
exercises rights in connection with the question of 
dissolution of Parliament. Normally this function is 
exercised on the advice of the Prime Minister, but it 
cannot be said that a Prime Minister can have a dissolu- 
tion of Parliameut under all circumstances. “The 
Crown is not bound to take the advice of a particular 
Minister to put its subjects to the tumult and turmoil of 
a series of General Elections so long as it can find other 
Ministers who are prepared to give contrary advice.” 

Finally, last but not least, Bagehot’s remark that “the 
Crown has three rights, the right to be consulted, the 
right to erfcourage, the right to warn,” conveys an 
important part of the truth about the place and impor- 
tance of the monarchy in the British constitutional life. 

To conclude, it is not proper to look upon the British 
monarchy as entirely a formal and ornamental affair. 
Rather, the truth appears to be well put in the remark 
of Lord Esther to the effect that “no one acquainted 
with the inner working of the Constitution can doubt 
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the enormous powers retained and exercised by the 
fovereign.” 

Now the question is whether the President of India 
:an serve the same purpose in the Indian constitutional 
life. Of course, a definite answer to that question is 
mpossible, because it depends on too many imponder- 
ables. But what is possible is to make certain points 
drawing attention to the similarity and dissimilarity 
between *the two offices. As regards similarity, both 
Dffice arc of great dignity and enormous formal power. 
\r*d in view of the expressed intention of the makers of 
:he Indian Constitution as well as of certain other provi- 
sions of the Constitution, the President of India also is to 
have a purejy constitutional lole, symbolising the unity 
of the nation and the State above all party considera 
tions. But the points of dissimilarity are more important. 
First, India has a written Constitution and this explains 
the rather vagueness left in the Constitution about the 
position of the President. This element of uncertainty 
about the position of the President derives from the 
natural difficulty that must ensue an attempt to state 
precisely in a written Constitution certain well estab- 
lished conventions of an unwritten Constitution. 

Secondly, the President of India owes his position to 
election and not heredity as is the case with the British 
monarch. Since the President is eligible for re-election 
it may be suggested that he must have some responsi- 
bility to his constituents whom he cannot satisfy without 
some freedom of action. 

Thirdly, “India has a federal Constitution which 
divides the powers of the Government between a Central 
CFC — 13 
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^eminent and the State Governments. The President 
/mot be either a partisan or a silent partner if thet 
Central Cabinet through its dictatorial actions try to 
subvert the federal structure of the Constitution . 55 

These and many other provisions of the Indian 
Constitution show that there is a distinction between 
the President as a mere titular head of the Union and 
an arbiter or umpire between competing claims and 
contesting parties. Thus it is better not to equate the 
position of the President with that of the British monarch. 
But nevertheless it may be said that there is no reason 
why the Piesident cannot be a purely constitutional 
head like the British monarch and yet, again, like the 
British monarch, exercise “an effective, influential and 
sobering ioice.” In other words, despite some basic 
differences between the two offices stemming partly from , 
the nature of the respective Constitutions and partly 
from the exigencies of situations naturally different in 
the two countries, whether and how far the President of 
India will serve the purposes served by the monarchy in 
Britain is not so much a matter of law or Constitution as 
of politics, and that is why, though to predict anything 
about the future political development is always risky, 
yet it may* be said that there is no inherent reason why 
the future political development in India should not go 
^lqng the British model in this regard. 

.o. Discuss the constitutional position of the Governors 
of the States in India in relation to the Council of Ministers . 

Ans. As regards the constitutional position of the 
Governors of the States in India, the important question 
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is whether the Governor is a fully constitutional head. 
According to some people, he can by no means be 
regarded as a fully constitutional head because of the 
constitutional provision vesting in him certain discre- 
tionary powers. The Constitution says that there shall 
be a Council of Ministers to aid and advise him in 
respect of matters other than those falling within his 
discretionary powers. Again, the Constitution, apart 
from giving one or two illustrations, does not make it 
clear as to what are the matters in respect of which the 
Covcrnor can properly exercise his discretion. Also, in 
a case of exercise of discretion by the Governor, the 
question of propriety or impropriety cannot be raised. 

Now those who look upon the Governor as a mere 
constitutional head, base their case on the fact that the 
Constitution does not elaborate on the discretionary 
powers of the Governor. They tend to dismiss the one or 
two examples given in the Constitution as rather excep- 
tional and ma ntam that the Governor is always bound 
to act according to the advice of the Ministry. Their 
position, in the words of the Calcutta High Courtis as 
follows : “The Governor under the present Constitution 
cannot act except in accordance with the advice of his 
Ministers. Under the Government of India Act, 1933, the 
position was different.... Under the present Constitution 
the power to act in his discretion or in his individual 
capacity has been taken away. The Governor, therefore, 
must act on the advice of his Ministers.” 

But with all respect to the Court, it must be said that 
the view cannot be accepted. Evfen though it is. conce- 
ded that normally the Constitution provides for respon- 
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sible government, in which naturally the Governor cannot 
but be a constitutional head, it nevertheless has to be 
pointed out that under certain circumstances at least the 
Governor does have some power which is by no means 
merely normal. And such a view is reinforced by the 
express constitutional provision that it is for the 
Governor to determine the field of action in which he is 
constitutionally required to act in his discretion and that 
such determination is not subject to any challenge. 
Thus it is not at all unreasonable to say that the Cons- 
titution does empower the Governor to act in certain 
cases withont the advice of his Ministry. A number of 
examples may be given. If after the general election, 
no party can show a clear majority in the State legis- 
lature, the Governor naturally will have an important 
■ role to play in selecting a Chief Minister. Secondly, 
although the Governor will not normally dismiss a 
Ministry so long as it enjoys the confidence of a majority 
in the Assembly, yet the Governor’s use of his discretion 
to dismiss a Ministry which still enjoys the support of a 
majority ( after consultation with the President ) will be 
justified if he is convinced that there have been clear 
cases of corruption to which the Ministry is a party 
and in the interests of purity in administration, the 
Ministry should be dismissed from office.” “The 
discretionary power of the Governor to dismiss a Ministry 
also seems to exist if the Governor has reasons to believe 
that the Ministry is engaged in activities which are 
likely to endanger national security or solidarity.’’ 

Thirdly, the power to dissolve the Assembly is with 
the Governor who, it has been now fairfy established, 
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can act in his discretion in this regard and the existing 
Ministry’s advice on this point is by no means binding 
upon him. 

Fourthly, there is the power of the Governor to ask 
for information from the Chief Minister relating to 
legislative and administrative matters. Regarding this 
power it has been said that there is a distinction between 
the functions and the duties of the Governor — the former 
having no scope for discretion while the latter have — 
and the duties which relate mainly to seeing that the 
administration is carried on at a level which is regarded 
as good, efficient and honest administration require the 
Governor to possess such information, if the duties are 
to be properly done. 

Fifthly, “under Article 167 (c) the Governor is 
empowered to ask the Chief Minister to submit for the 
consideration of the Council of Ministers any matter on 
which a decision has been taken by a Minister but which 
has not been considered by the Council.” 

Sixthly, Article 200 empowers the Governor, in his 
discretion, to return a Bill for reconsideration with 
suggestions for amendment. And the same Article also 
empowers him to reserve a Bill for consideration of the 
President. 

Seventhly, though the Governor exercises his ordinance- 
making power with the aid and advice of the Ministry, 
yet there are circumstances under which the Governor 
cannot promulgate ordinances without prior instructions 
from the President, and naturally here discretion comes 
into play. 

Eighthly, • the Constitution charges the Governor 
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with reporting to the President as to whether the State 
administration is being carried on with due deference 
to the Constitution. This really amounts to a confiden- 
tial report on the working of the Ministry from the 
Governor to the President and it is easily conceivable 
that in this case the Governor cannot take the advice 
of the Ministry, particularly if anything adverse is to 
be said. 

And finally, there is the discretionary power of the 
Governor of Assam regarding “certain administrative 
matters connected with the tribal areas and settling 
disputes between Government of Assam and the District 
Council ( of an autonomous district ) with respect to 
mining royalties.” 

Thus the fact that the existence of discretionary 
powers of the Governor cannot be denied and also the 
fact that immediately after defining the relationship 
between the Governor and the Council of Ministers, 
the Constitution declares “If any question arises whether 
any matter is or is not a matter which the Governor 
is by or under this Constitution required to act in his 
discretion, the decision of the Governor in his discretion 
shall be final, and the validity of anything done by the 
Governor shall not be called in question, on the ground 
that he ought or ought not to have acted in his 
discretion.” Art 163 (2), show — 

“(a) that the framers of the Constitution contemplated 
the exercise of discretionary powers of the Governor 

(b) that such exercise is not confined to one or a 
few occasions which can be precisely defined and 
embodied in the Constitution ; 
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(c) that it is a power which is of a general nature 
and its use by the Governor will depend upon the 
Circumstances that obtain in the State in a particular 
context or situation ; and 

(d) that the use of discretionary power by the 
Governor should be guided by conventions that grow 
up from time to time in the working of the 
Constitution.” 

All these make it perfectly clear that the Governor 
is not wholly a constitutional head. He is so under 
norjrnal circumstances and when there is a stable 
Ministry enjoying the support of a majority in the 
Assembly. But besides this, he also has a sphere in 
which he can use his discretion. This possession of 
discretionary power, however, should not be taken to 
mean that his position is one of unchallenged supremacy. 
*Here comes the question of his role as an agent of the 
President. And “The Governor has to strike a balance 
between his role as constitutional head of the State 
and his role as the representative of the President.’’ 

“All things taken together, the emphasis on the 
Governor’s office seems to be on his role as an adviser. 
On the one hand, he is a non-partisan adviser to the 
Ministry. By virtue of his position as the Head of the 
State he has a right to be consulted, the right to 

encourage and the right to warn On the other, he 

is the agent of the President, his adviser on the affairs 
of the State and the representative of the Union in the 
State. He is the link that fastens that Federal-State 
*chain, the channel which regulates the Union-State 
relationship.” 
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^ » Q. What is the extent of the Executive powers of the 
Union and of the State in the Constitution of India ? 

Ans. Distribution of power between the Union and 
the Units may well be regarded as the sine qua non of a 
federal system. This may take different forms according 
as different principles are followed, time, place and 
circumstances being the determining factors. And on 
these may depend the nature and extent of federalism 
of a particular Constitution. Accordingly, irj spite of 
the Indian Constitution showing a rather high degree 
of centralising bias, the basic fact of an essentially 
federal system as based on a division of power between 
two parallel sets of government cannot be denied. 
Despite the presence of rather too many agencies and 
devices through which the Union can exercise control 
over the Units, the fact remains that under the Consti- 
tution the States are not mere delegates of the Union 
and the powers of both must be exercised under some 
limitations coming from the source, the Constitution 
itself. 

This distribution of power, again, proceeds along 
two lines, “the territory over which the Federation and 
the Units shall, respectively, have their jurisdiction and 
the subject? to which their respective jurisdictions shall 
extend.” The Constitution of India also follows these 
lines and the arrangement under it is as follows : The 
territory to which the jurisdiction of a State extends is 
naturally limited to its own boundaries while the Union 
is not so limited. Thus the Union enjoys a jurisdiction 
over the entire territory of the Union of India though 
its power is subject to certain constitutional <limitations. 
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It is natural that in a federal system not qnly 
legislative but executive power also is to be divided 
between the Union and the units. In India, the 
division of executive power in general follows the lines 
laid down by that of legislative power, in that the 
States will have executive power limited to their respec- 
tive territories and to those subjects over which they 
have legislative authority, and the Union will have 
executive power in respect of matters over which 
Parliament has legislative power and matters in which 
it exercises power by virtue of any treaty or agreement. 
So far the matter is simple but it becomes more compli- 
cated as regards the concurrent list. 

Regarding the matters contained in the concurrent 
list, the Indian Constitution follows an arrangement 
that is broadly similar to the one prevalent in Australia. 
It is said that the executive power in respect of these 
matters will generally lie with the States but in certain 
cases Parliament can, by law, empower the Union 
government to exercise the executive authority. The 
position of the Union in this regard may be spelled out 
thus : (a) where Parliament by law vests the executive 

power with the Union, (b) where the Constitution itself 
gives such power to the Union, (c) where the question 
of implementing any treaty or agreement is involved, 
executive power will lie with the Union. Besides, the 
Union has the power to give direction to the States in 
order “to ensure due compliance with Union laws and 
existing laws which apply in that State, 5 ’ to ensure 
that the exercise of the executive power of the States 
does not interfere with the same by the Union, “to 
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secure the construction and maintenance of the means 
of communication of national or military importance 
by the States,” and “to secure protection of railways 
within the States.” This power to issue direction to 
the States also exists in matters involving the welfare of 
the scheduled tribes of the State, the provision of 
mother tongue as the medium of primary instruction 
for linguistic minorities and the development of the 
Hindi language. 

These powers of the Union already broad as they 
are, still more enlarged during an emergency when, 
the Constitution provides, the Union will have the power 
to dictate the manner in which the power of the State is* 
to be exercised, relating to any matter. If the emer- 
gency is deolarcd on the ground of failure of constitu- 
tional machinery in the State, the President can assume 
to himself all or any of the executive powers of the State. 
And during a proclamation of financial emergency, the 
Union may lay down certain financial cannons to be 
followed by the Stated, may reduce the salaries and 
allowances of all or any class of government employees, 
including the Judges of the Supreme Court and the High 
Courts, and may direct that all money or financial bills 
are to be kept reserved for the consideration of the 
President after they are passed by the State legislatures. 

And in this field of administrative relation between 
the Union and the Units, two other points should be 
noted. First, in the field of legislative power, the 
Constitution does not allow' either the Union or one or 
more of the States to make encroachment upon each 
other’s jurisdiction even by mutual consent fc^it this is 
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allowed in the field of executive powers. And, secondly. 
Parliament by law may authorise the Union government 
to delegate some of its functions to the State government 
or its officers, irrespective of the consent of such State 
government. 

A glance at the distribution of legislative power 
between the Union and the Units under the Indian 
Constitution shows clearly its unmistakable bias towards 
a very strong Union. Such a step has been sought to be 
explained and justified in the name of exigencies of 
circumstances as well as the needs of a nascent nation, 
libwever that may be, the fact of the very strong 
centralising bias of the Constitution is there not to be 
denied. And the same idea is reinforced by an exami- 
nation of the administrative relation between ihe Union 
and the States secured by the Constitution. The essence 
of the federal idea is division of power as well as main- 
tenance of co-operation between the Union and the Units 
but the system is so arranged that both sides can co-ope- 
rate on a level of co-ordinate status. But clearly the 
Indian Constitution docs not go that way and binds the 
States in what has been called subordinate co-operation. 
In this connection pointed reference is made to “the role 
of the Planning Commission, an extra-constitutional 
body created by the centre and the manner in which it 
acts as a super-Cabinet for the whole of India directing 
and regulating the entire socio-economic activity on a 
national basis.” 

It would not, however, do to forget that any super- 
seding of the federal arrangement that might have been 
brought about through the mechanism of economic 
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planning is purely a matter of agreement and consent, 
the planning not having any constitutional or statutory 
powers. And this seeming erosion of the federal idea has 
been possible because of the same party ruling both at 
the Union and at the States right since Independence, 
the Gommunist rule in Kerala being just a brief episode 
in the long story, but this rule of the same party may not 
remain and then the undoubted constitutional autonomy 
of the States will be fully revealed. 

To conclude, it is undeniable that the Constitution 
formally makes the Union much stronger than the States 
and the Union has been given a vast array of powers to 
discipline the States during emergencies as well as 
normal circumstances. But that alone should not be 
allowed to determine our view of the kind of system that 
the Constitution establishes. For the real character of 
the system is much more a matter of practice than 
theory. And the actual practice, economic planning 
notwithstanding, shows a good deal of federalism. The 
States in India can by no means be regarded as mere 
delegates of the Union. “A local executive fully respon- 
sible to the local legislature ensures a good deal of local 
internal sovereignty and sovereignty means a statehood, 
limited as it may be by the distribution of powers. Local 
States pursue local policies, sometimes in accordance 
with the policy of the centre, sometimes not. This 
distinguishes them precisely from the position which 
prevails in administrative federations in which local 
units must toe the line and always follow the policy of 
the centre.” Thus any predominance of the Union over 
the States to be found in the theory and practice of the 
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Indian Constitution need not necessarily be taken as a 
departure from the federal idea but may well be explai- 
ned as just another manifestation of the world wide 
centralising tendency from which even the established 
federations such as the U. S. A., Switzerland, Australia, 
etc. are seen not be immune. 

xj Q. "The Constitution of India is a written Constitution 
and though it has adopted many of the principles of the 
English Parliamentary system, it has not accepted the 
English doctrine of absolute supremacy of Parliament in 
matters of legislation ” Discuss fully , pointing out the limi- 
tations, if any , to Parliamentary sovereignly in India and 
Britain. 

Ans. Sovereignty or supremacy of Parliament is a 
v basic fcatukC of the British Constitution. “ Parliamentary 
supremacy implies two important principles. In the 
first place, Parliament has legal power to enact, amend 
or repeal any statute whatsoever, to amend or rescind 
any rule of common law, to override any decisions of 
the courts, and to make any established constitutional 
convention illegal. In the second place, no other 
authority or agency has the power to override or set 
aside anything that Parliament does.” Thus, in law, 
Parliament has literally absolute power to do anything 
and everything it likes. And, in the context of the 
British Constitution, when any action of Parliament is 
criticised as unconstitutional, the meaning is not that 
Parliament does not have the constitutional authority to 
make the enactment in question but that simply it is 
“considered to be out of keeping with previously accepted 
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fundamental law” which, however, by no means implies 
that if adopted it would not be valid. 

Now what do we see if we consider the Indian 
Parliament’s claim to sovereignty in this light ? We 
find that the Indian Parliament is not sovereign in the 
sense in which the Parliament in Britain is sovereign and 
that for the following reasons. 

In the first place, the Constitution in India is a 

• • • 

written document and a written document almost mevi^ 
tably implies some limitations on the governmental 
organs which are always under obligation to work 
within the framework provided by the Constitution 
which is the fundamental law of the country. Secondly, 
the Constitution of India establishes a federal system 
characterised by a division of power between the Union 
and the Units, the result being that all powers are not* 
within the scope of the Union. Thirdly, a&incc in a 
federal system the Units are giveq a jurisdiction which is 
constitutionally made free from interference by the 
Union, except under certain stated circumstances, the 
existence of the sphere of the Units constitutes a limit to 
the competence of the Union. And, fourthly, the 
Union itself has a legislative power which must always 
respect certain constitutional limits and the laws of the 
Union are generally subject to judicial review. In short, 
the Parliament in a federal system cannot in the nature 
of things be a sovereign body in the sense in which the 
British Parliament is sovereign. This is also the case 
in the United States of America where the Congress has- 
only a limited power of law-making, beinjj permitted by 

the Constitution to make law only on eighteen topics 



Constitutional Law 


207 


and its laws are really of the nature of bye-laws valid 
whilst within the authority conferred upon it by the 
Constitution but invalid or unconstitutional if they go 
beyond the limits of such authority.' 5 

Now, Prof. D. N. Banerjee is of the opinion that 
despite the arguments put above, it is not proper to 
describe unqualifiedly our Parliament as non-sovereign. 
He says it is partly sovereign and partly non-sovereign. 
And foY regarding the Indian Parliament as partly- 
sovereign, his main argument is put thus : “Our 
Parliament is virtually, under what may be referred 
to as the first paragraph of Article 368 of the Constitution, 
also a sovereign law making body, like the British 
Parliament, for the purpose of elTecting certain consti- 
tutional amendments, with only some slight procedural 
change* 1 . 5 Also, the limitation that is inherent in a 
written Constitution is thought by him to be not of 
much value in asmuch as “a classification of consti- 
tutions on the V tsis of whether they are written or 
unwritten is illusory.'* 

But, it may be pointed out that Prof. Banerjee’s 
contention is not tenable as is evident from the fact 
that in order to show the sovereign character of the 
Indian Parliament, he has to introduce two qualifica- 
tions in one sentence. In point of fact, what he does 
is to show that the Indian Parliament is “virtually” 
sovereign and even that “with some slight procedural 
changes.” But through these two loop-holes the whole 
case is given away because the British Parliament is 
sovereign with no “virtually” about it and with no 
“some slight procedural changes.” In one word, to 
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try to put the Indian Parliament on a par with the 
British Parliament so far as the question of legislative 
supremacy is concerned is stretching a bit too far 
involving violence to facts. 

In other words, the Constitution of India is the 
supreme law of the country. Though the Parliament 
in India has been empowered to make certain amend- 
ments, yet that also is a power granted by and under 
the Constitution which must always be accorded with 
the primacy of respect. Also the character of a Union 
legislature under a federal system simply cannot be 
like that of the Parliament in Britain where the 
Constitution is both unwritten and unitary. Therefore, 
it is perfectly justifiable to say that though the Consti- 
tution of India “has adopted many of the principles 
of the English Parliamentary system, yet it has not 
accepted the English doctrine of absolute supremacy 
of Parliament in matters of legislation. 5 ’ 

Finally when it is said that the Parliament in 
Britain is sovereign, what precisely is meant ? “It is 
generally agreed that Parliament is a sovereign body 
which can repeal or amend by way of a simple majority 
in both Houses even the most time-honoured principles 
of the Constitution. This principle is, however, esta- 
blished more by a series of obiter dicta by eminent 
persons, whether sitting on the Bench or in the profes- 
sorial study, than by any judicial decision of binding 
authority. Indeed, if we confine ourselves to the law 
reports, it has never been decided either that Parliament 
is a sovereign body or that one of its acts cannot be 
challenged. Further, the moral validity of the principle 
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has been doubted — often by the same persons who 
^expounded it. But by 1940 a new doctrine had begun 

to make considerable headway The concept of 

sovereignty, as a result of a cautious and subtle re- 
examination from within its own four corners, as it 
were, has been shown to be at once more complex 
and less terrifying than had been thought .. ..the new 
view can be summarised thus : (1) Sovereignty is a 

legal concept : the rules which identify the sovereign 
and prescribe its composition and functions are logically 
pripr to it. (2) There is a distinction between rules 
which govern, on the one hand, (a) the composition, 
and (b) the procedure, and, on the other hand, (cj the 
area of power of a sovereign legislature. (3) The 
courts have jurisdiction to question the validity of 
an alleged Act of Parliament on grounds 2 (a) and 2 
(b), but not on ^round 2 (c). (4) This jurisdiction is 

exercisable either before or after the Royal Assent has 
been signified in the former case by way of injunction, 
in the latter by ^ay of declaratory judgement. 0 

J. To vjftal extent, if at all, is it permissible for the 
Fdfliament of India to delegate its functions * What arc the. 
limitations on such powers ? Discuss the possibility of 
judicial control of delegated legislation under the Constitution 
of India . ' 

Ans. The term delegated legislation also, like many 
other legal and constitutional terms, comes from British 
constitutional law. In Britain, delegated legislation 
is legislation not by Act of Parliament but by Orders- 
in-Council, Orders, Warrants, Regulations and Rules 
CFG— 14 



210 Help to the Study of M. A. Political Science 

and has been a part of the parliamentary system for 
at least six hundred years. Parliament, however, made 
but sparing use of the power until the end of the 
nineteenth century when a changing idea of the part 
to be played by the State in the life of the commu- 
nity made inroads upon parliamentary time and made 
the system to be adopted on a more extensive scale. 
And during the twentieth century, the ever increasing 
activity of the State has meant still more pressure on 
parliamentary time a result of which has been the 
general acceptance of the system of delegated legislation 
with almost every Act of Parliament containing provi- 
sion for its use. 

In India, during the British rule, the system was 
not unknown. But since the creation and adoption of 
the new Constitution meant an entirely new basis of 
constitutional life, whether the system of delegated 
legislation was permissible under the new Constitution 
became a debatable point. An opportunity soon arose 
for having an authoritative opinion on the point- The 
President of India under Article 143 of the Indian 
Constitution referred the Delhi Laws Act 1912, the 
Ajmer-Merwara ( Extension of Laws ) Act 1947, and 
Part C States ( Laws ) Act 1950 to the Supreme 
Court for opinion. A full bench of seven judges of the 
Supreme Court considered the issue and decided by a 
majority opinion that the Indian Constitution did not 
permit the legislatures to delegate their respective 
legislative functions. 

Generally speaking, delegated legislation in the ■ 
sense of the legislature delegating its power to some 
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other branch of the government, say, the executive, 
for example, may be prohibited on the basis of three 
broad principles. First, there is the principle of the 
separation of powers and this theory, as a fundamental 
feature of the U. S. Constitution, has been seized upon 
by the judiciary there to prohibit the Congress from 
delegating its legislative power to any other organ of 
government. But obviously in a parliamentary system 
like the Indian one, the theory does not apply and thus 
was rejected by the Supreme Court of India as a govern- 
ing principle in this regard. 

Secondly, there is the principle that a power which 
is itself delegated cannot be delegated again. This 
principle also, while applicable in the U. S. A., was 
not considered so in the Indian context because, in the 
1 opinion ot the Supreme Court, the Legislatures here 
were not delegates of any other authority but autono- 
mous authorities. 

Thirdly, then is the principle of Constitutional 
Trust and Implied Prohibition and it was this principle 
that the Supreme Court applied in reaching its opinion. 
The Court analysed various Articles of the Constitution 
in the light of this principle and reached tiie conclusion 
that “though the constitution did not expiessly vest 
the legislative power in the Legislature, it had made 
elaborate provision as to how and by whom the 
legislative power was to be exercised and the very 
fact that in some cases, for example, in emergency, it 
expressly provided for a delegation of legislative power 
showed that the intention of the Constitution was that 
the legislative function must be exercised by the 
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Legislature itself and that outside the express provisions 
contained in the Constitution itself there could be no 
delegation of the legislative power. The doctrine, 
however, was confined to the essential functions of 
the legislature because delegation as to matters of detail 
was a necessity under modern conditions. 

And, ip the opinion of the Supreme Court, the 
essential functions of the Legislature include (1) “to 
declare what the laws shall be in relation' to any 
particular territory or locality ; (ii) the power to 
extend the duration or operation of an Act beyond 
the period mentioned in the Article itself ; and (iii) the 
power to modify an Act without any limitation to the 
extent of modification. 

Thus, in summary, we may say that the Supreme 
Court was “reluctant to accept transfer of power to 
the Executive in the matter of essential legislation, which 
would have resulted in deligation in the strict sense.” 
The Court, however, “admitted the possibility of 
transfer of non-essential legislative power relating to 
conditional and subordinate legislation.” There are 
two Articles in the Constitution, however, which allow 
delegated legislation in the strict sense of the word. 
“According to Article 353 (b) Parliament, in case of 
a proclamation of emergency by the President, is 
competent to confer power on the Union and on officers 
and authorities of the Union. Similarly, according to 
Article 357 in case of failure of the constitutional 
machinery in a local State, Parliament can delegate 
the power of the Legislature of the State to the 
President.” Apart from the conditions enumerated 



Constitutional Law 


213 


by these two Articles, delegation of essential legislative 
power is not permitted under the Indian Constitution 
as interpreted by the Supreme Court. This does not, 
however, preclude the executive authority from being 
vested with the power to make what is called subor- 
dinate legislation, a power which includes that of 
modifying existing or future laws, except for essential 
changes which basically mean a change in policy. 

In Irydia for control of this subordinate legislation, 
there are three methods available. One is control by 
parliament, another is control by the Judiciary and 
another is by publicity or public opinion. The principle 
that all subordinate legislation is ultimately subject to 
parliamentary control is a basic one. There is a 
Committee on Subordinate Legislation in the Lot Sabha. 
The function of this Committee is to examine all laws 
vesting the power of subordinate legislation to the execu- 
tive and also whether and how far subordinate legislation 
conforms to the lines laid down in the laws and report 
to the Lok Sab.ia. According to the Rules of Procedure 
and Conduct of Business of the Lok Sabha, the Commit- 
tee has the responsibility of examining whether (a) the 
subordinate legislation is consistent with the purpose of 
the law vesting such authority, (b) the subordinate legis- 
lation results in any taxation, (c) the area of the judi- 
ciary is transgressed upon directly or indirectly, (d) it 
results in any expenditure from the State exchequer, (e) 
executive makes any unusual or unexpected application 
of the power vested in it by the original law and (f' there 
has been undue delay in matters of publicity or in laying 
the rules before Parliament. The Committee can also 
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recommend the repeal or amendment of any such rule 
made under this heading of subordinate legislation. 

As regards the power of the judiciary in the matter 
of control over subordinate legislation, the first point to 
be examined by the judiciary is whether the original law 
creating the scope for subordinate legislation is valid and 
consistent with the Constitution. It goes without saying 
that if the original law is declared invalid, any subor- 
dinate lagislation made under its authority is also auto- 
matically invalid. Secondly, the judiciary can also 
invalidate any subordinate legislation on the ground of 
its being inconsistent with the Constitution. In consid- 
ering the consistency of any subordinate legislation with 
the Constitution, the judiciary has also the power to go 
into the question of the former’s reasonableness, for 
instance, any such legislation resulting in restriction upon 
rights guaranteed by Article 19 has to be reasonable or 
else the Courts can declare it void on the ground of its 
conflict with the Constitution. Thirdly, the judiciary 
also has to see if subordinate legislation has been in 
excess of the power and authority provided by the orig- 
inal law. If there has been any such overstepping the 
limit, the judiciary can declare all such rules void. 
Here, howe'ver, the Courts cannot raise the question of 
the reasonableness of the rules, that is, the Courts cannot 
examine the principles behind the rules. 

Finally, as regards due publicity, the following may 
be said. While the law made by the legislature, Union 
or State, is made publicly and can, therefore, be enforced 
from the date on which it receives the assent of the 
President or the Governor, as the case may be, the same 
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cannot be said about subordinate legislation. In the 
State of Kerala vs Joseph ( 1958 ) the opinion of the 
Supreme Court was that according to the principle of 
natural justice, people cannot be regulated by a rule 
which was not duly made known to them. Thus, though 
every law providing for subordinate legislation also 
provides for due publicity for the subordinate legislation 
made thereunder, yet proper care should be taken and 
necessary* arrangement made to make as wide as possible 
publicity of all subordinate legislation. 

O) Q. c< We are under the Constitution but the Constitution is 
what the Judges say it is." Explain and show hoio and to 
what extent the functions of the Supreme Court in India differ 
from those of the Supreme Court in the U. S. A. in this regard. 

Ans. Ine most distinctive feature of the American 
federal judiciary is its power of judicial review. It 
means the power to determine whether a law of the 
Congress or am provision in a State Constitution or any 
law by any State legislature or any other public regula- 
tion having the force of law, is consitent with the 
Constitution of the U. S. A. The Courts and ultimate- 
ly the Supreme Court decide this question in course of 
their actual business of deciding cases which come 
befere them. The Courts will examine whether a law on 
the validity of which the particular case may turn, is in 
confirmity with the Constitution. If it is not in the 
opinion of the Court, it refuses to give effect to it which 
thus becomes nullified because thereafter neither the 
Supreme Court nor any other Court will recognise it as 
law and enforce it. 
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This power of judicial review is enjoyed by all 
federal Courts but their judgments can be appealed 
against and reversed in the Supreme Court which thus 
has the final authority of deciding the constitutionality 
of any law. In the States, the highest Court in each 
enjoys such an authority in relation to the laws made by 
the State legislatures. 

This power of judicial review over an act of Congress 
was first asserted by the Supreme Court in the famous 
case of Marbury vs. Madison. For assumption of such 
a power by the Court, there is no constitutional sanction 
of an explicit nature. But it has become an accepted 
fact, though somewhat controversial, in the American 
constitutional system and has been supported by great 
authorities like Chief Justice Marshall, Kent, Webster, 
Story, Cooley, etc. The gist of their reasoning in justifi- 
cation of this practice of judicial review may be put thus. 

That the Constitution is the supreme law of the land 
is not doubted by any one. But the Constitution is a 
written document and like any other written document, 
needs interpretation. Thus an agency to provide us 
with authoritative interpretation is needed, and that 
for two reasons. First, the Constitution beeing the 
supreme law of the land cannot be properly observed 
without a proper knowledge of what it means, that 
means, interpretation. And secondly, the supremacy of 
the Constitution means that nothing can be done which 
is not consistent with the Constitution, that again means 
interpretation. “The interpretation of the laws is the 
proper and peculiar province of the Courts. A Cons- 
titution is in fact, and must be regarded by*the judges asi 
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a fundamental law. It must, therefore, belong to them 
to ascertain its meaning, as well as the meaning of any 
particular act poceeding from the legislative body. If 
there should happen to be an irreconcilable variance 
between the two, that which has the superior obligation 
and validity ought, of course, to be preferred 

Thus it is that the Supreme Court has become the 
ultimate authority on the interpretation of the Constitu- 
tion and the almost unparalleled authority of the Court 
in this regard is conveyed in the saying, of a Supreme 
Court Judge, that cc we are under the Constitution 
but the Constitution is what the Suprme Court says 
it is.” 

But the doctrine of judicial review may also be 
supported in other awys. For instance, it is said that a 
federal Constitution distributes power between a Union 
and a numbei of Units and all are expected to remain 
within their respective constitutional limits. Such an 
arrangement, however, implies the presence of an 
authority to „c to the maintenance of the system estab- 
lished by the Constitution. And such an authority 
cannot naturally be found in either the Union legisla- 
ture, or the Union executive, or even the LTnits, for, that 
would almost certainly tend to upset the federal balance. 
Thus an independent authority in the form of a Supreme 
Court becomes the best possible choice. 

Now, India also has a written federal Constitution 
with its necessary implication of the practice of judicial 
review for maintaining the supremacy of the Constitu- 
tion, for seeing that both the Union and the Units remain 
within the*constitutional limits prescribed for each, for 
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seeing that the constitutionally guaranteed fundamental 
rights are properly observed, and finally for providing 
final authoritative interpretation of the Constitution, 
when necessary. But the acceptance of the doctrine 
of judicial review in India unlike in the U. S. A., is 
qualified, “Our Constitution, unlike the English Cons- 
titution, recognises the Court’s supremacy over the 
legislative authority, but such supremacy is a very limited 
one, for it is confined to the field where the legislative 
power is circumscribed by limitations put upon it by the 
Constitution itself. Within this restricted field the Court 
may, on a scrutiny of the law made by the Legislature, 
declare it void if it is found to have transgressed the 
constitutional limitations. But our Constitution, unlike 
the American Constitution, does not recognise the 
.absolute supremacy of the Court over the legislative 
authority in all respects, for outside the restricted field 
of constitutional limitations our Parliament and the 
State Legislatures are supreme in their respective legis- 
lative fields and in that wider field there is no scope for 
the Courts in India to play the role of the Supreme 
Court of the United States.” In other words, under 
the Indian Constitutions, the doctrine of judicial review 
applies in certain cases and certain matters have been 
deliberately kept out of its field of operation. 

The most important example of the matters in which 
judicial review applies is provided by the fundamental 
rights and there cannot be any law that takes away or 
abridges these rights. Again, the Supreme Court is the 
final interpreter of the Constitution of India. And as 
regards the matters kept beyond the purview 'Of judicial 
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scrutiny, some of the more important ones may be put 
as follows. 

“L No law laying down procedure for arrest and 
detention of individuals and even for taking their lives 
can be challenged by the Supreme Court or other 
Courts. But if any particular provision in these laws is 
inconsistent with any provision of the Constitution itself, 
it can be declared void by the Supreme Court and other 
Courts. , 

2- No law laying down any principle of any compen- 
sation for the aquisition of the property by the State can 
be questioned by the Supreme Court or other Courts on 
the ground that compensation is unjust, unreasonable or 
insufficient. The principle of' compensation laid down 
by the legislature is final. 

3. Cert ain electoral matters have been placed beyond 
the jurisdidtion of the Supreme Court and other Courts. 
No law relating to delimitation of constituencies or 
allotment of seats to those constituencies can be ques- 
tioned before Supreme Court or other Courts. 

Thus, it is clear that as far as the power of judicial 
review goes, the scope of the Indian judiciary is defi- 
nitely much more limited than that of the judiciary in 
the U. S. A. where the power of the judiciary has made 
it the sheet anchor of the constitutional system. There- 
fore, it has been said justly that “In India the position 
of the judiciary is somewhere between the Courts in 
England and the United States.” Nevertheless, the 
scope of judicial review in India, though limited, is wide 
enough to enable the Supreme Court to become one of 
the most powerful influences on the evolution of the 
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Constitution. The saying that “we are under the Cons- 
titution but the Constitution is what the Supreme Court ^ 
says what is” applies to India also in view of the fact 
that “As the final interpreter of the Constitution whe- 
ther in the sphere of fundamental rights or in respect of 
questions arising between the Union and the States and 
of the whole body of statute and customary law in the 
country, the iufluence of the Supreme Court in the 
process of moulding the nation in the social «and eco- 
nomic sphere cannot be exaggerated.” 

10 .0. How far do the provisions of the Constitution relating 
to the Supreme Court and the High Courts ensure judicial 
independence ? 

Ans. “In determining a nation’s rank in political 
civilisation, no test is more decisive than the degree in . 
which justice, as difined by the law, is actually realised 
in its judicial administration, both as between one 
private citizen and another, and as between private 
citizens and members of the government.” This remark 
of Sidgwick . expresses what may be called almost an 
axiom of democratic government. Indeed from the 
democratic point an independent judiciary dispensing 
justice even-handedly without fear or favour is so 
important that this alone may be used as the criterion 
for measuring the democratic character and excellence 
of a State. Thus it is not all unimportant to see what 
steps the Indian Constitution takes for securing this 
independence of the judiciary. The provisions relevant 
from this point of view may be described as follows : 

1. Every judge of the Supreme Cotirt is to be 
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appointed by the President of India after consultation 
with such of the judges of the Supreme Court and the 
High Courts of the States as the President may deem 
necessary for the purpose. But in appointing a judge 
other than the Chief Justice, consultation with the Chief 
Justice is obligatory. The mode of appointment is such 
as to secure the formal appointment by the executive but 
with an important say in the matter given to the judi- 
ciary itself, a step which is helpful in securing an 
indepndent judiciary. 

' 2. To become a judge of the Supreme Court, a 
person must be a citizon of India, and either a disting- 
uished jurist, or a High Court judge for five years or an 
advocate of a High Court for at least ten years. 

The Constitution does not fix any minimum age for 
appointment to the Supreme Court no* is there any 
fixed period of office. A judge of the Supreme Court 
will be in office till he has reached the age of 65 years or 
till he has resigned, or till he is removed from office by 
impeachment ^ the ground of either physical or mental 
infirmity or misbehaviour. 

3. The Constitution lays down that no judge of the 
Supreme Court can be removed from office except by 
impeachment. An impeachment will involve a joint 
address by both Houses of Parliament supported by a 
majority of the total membership and a majority of not 
less than two thirds of the members present and voting 
in each House. An impeachment is possible only on two 
grounds, either proved misbehaviour or incapacity 
physical or mental. This is similar to the rule in 
England wlfich also provides that judges hold office 
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during good behaviour and can be removed only on a 
joint address of the two Houses of Parliament. 

4. The Constitution itself fixes the salaries of the 
judges and though leaves the question of allowances, 
leaves and pension to be determined by Parliament, yet 
expressly states that neither the privileges nor the allow- 
ances of a Judge nor his rights in iespect of leave of 
absence or pension shall be varied to his disadvantage 
after his appointment/ 5 

5. The Constitution provides that administrative 
expenses of the Supreme Court, the salaries and allow- 
ances etc. of the Judges as well as of the staff' of the 
Supreme Court shall not be subject to vote in Parlia- 
ment. 

6. The Constitution forbids the discussion of the 
conduct of a Judge of a Supreme Court or of a High 
Court in Parliament except in connection with preparing 
an address for the purpose of an impeachment. 

7. The Constitution also lays down that a Judge of 
the Supreme Court, after retirement, is debarred from 
pleading or acting in any Court or before any authority 
within the territory of India. 

As regards the High Courts also, similar provisions 
are found. All High Court Judges are appointed by 
the President in consultation with the Chief Justice of 
India, the Governor of the State and the Chief Justice 
of the High Court in appointing other judges. Judges 
of the High Court hold office up to the age of 62 years 
but may leave the office through resignation submitted 
to the President, through appointment to the Supreme 
Court or through impeachment. Their salary, allowances. 
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and rights as regards leave, pension, and other 
conditions of service are to be determined by Parlia- 
ment, which, however, cannot be varied to their dis- 
advantage during their term of office. The Constitution 
debars any person who has held office as a permanent 
Judge of a High Court from, after retirement, pleading 
before any authority in India except the Supreme Court 
and the other High Courts. Also, no Judge of the High 
Court can be removed from office except through 
impeachment on grounds of proved misbehaviour and 
incapacity ; the expenditure involved in the salaries and 
allowances of the High Court Judges are charged on the 
oonsolidated fund of the State, etc. 

Though these steps taken by the Constitution for 
ensuring the independence of the judiciary are impor- 
tant and achieve their aim to a great extent, yet 
there are certain lacunae which must be mentioned. 
First, there is the unfortunate provision of the Consti- 
tution to the effect that the President will have the 
authority to r duce the salaries and allowances of the 
Judges during an emergency. Secondly, the executive, 
it is seen, often calls upon retired judges to perform 
highly important political functions which strangely 
has not been prohibited by the Constitution. Yet “it 
is clearly undesirable that the Supreme Court Judges 
( and of the High Courts also ) should look forward 

to other Government employment after retirement 

the practice has a tendency to affect the independence 
of the judges and should be discontinued.” Moreover, 
it must be seen that independence of the judiciary is 
not simply a matter of the formal legal or constitutional 
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provisions, it also depends to a great extent upon the 
conduct and spirit of the other two branches of 
government, particularly of the executive. In this 
light, certain points made by the Law Commission of 
India deserve special notice. First, the Commission 
draws attention to a wide-spread feeling “that commu- 
nal and regional considerations have prevailed in 
making the selection of the judges.- • -What perhaps is 
still more to be regretted is the general impression 
that now and then executive influence exerted from 
the highest quarters has been responsible for some 
appointments to the Bench.” Secondly, “Coimnunal- 
ism, regionalism and political patronage have in a 
considerable measure influenced appointments to the 
High Court Judiciary. Apart from this disquieting 
feature, the prevalence of canvassing for judgeship is 
also a distressing feature.” Thirdly, “The person 
recommended by the Chief Minister may be, and 
occasionally is, selected in preference to the person 
recommended by the Chief Justice -He may be put 
in the position of having to carry on the work of the 
Court with Judges, who are incapable of rendering 
proper assistance or otherwise unsuitable.” 

In vidw of these undoubtedly grave defects, the 
Law Commission has also made some recommendations 
which may be put thus. As regards the Supreme 
Court, efforts shoud be made to recruit the judges of 
the Supreme Court directly from among distinguished 
members of the Bar, with a tenure of at least ten years. 
The practice of appointing the senior most puisne 
udge of the court as the Chief Justice of India is not 
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desirable because the duties of the latter require not 
only a person of ability and experience but also a 
competent administrator capable of handling complex 
matters. Merit should be the sole criterion in appoin- 
ting Judges and for the purpose of recruitment, the entire 
country should be treated as one unit. An ad hoc 
body presided over by the Chief Justice of India should 
be created to draw up a panel of persons for such 
appointment. The meagre pensions which at present 
judges get do not induce members of the Bar to accept 
judgeship in the Supreme Court. The Commission 
made similar recommendation about the High Courts 
too including the recommendation to raise “the 
permanent strength of the High Courts in view of the 
recent increase in their work”, to increase “the number 
of working days in a year and the working hours of 
a day to ar least 200 and five respectively and the 
creation of a Central Ministy of Justice to promote 
effective co-ordination between the judicial systems 
obtaining i^ the various States and ensure that the 
High Courts possess adequate and competent personnel.” 

Q* Describe the nature and scope of amendments made 
so far in the Constitution of India . 

Ans. Since the inception on January 26, 1950, the 
Constitution of India has been amended for a total of 
seventeen times so far. These may be briefly described 
thus. 

The First Amendment, 1951, was mainly introduced 
for removing certain practical difficulties experienced in 
the working of some fundamental rights, particularly 
CFC— 15 
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those of equality before law, freedom of speech, and the 
right to property. It amended Articles 15, 19, 31, 85, 
87, 174, 176, 341, 342, 372 and 376. It also added a 
new Schedule, the ninth one, to the Constitution. 

The Second Amendment, 1952, amended Article 81. 
Originally, it was provided that at least one member was 
to be elected to the Lok Sabha for 750,000 of the popu- 
lation and* the total membership of the Lok Sabha 
should not exceed 500. But the growing size,. of the 
population soon made it difficult for these two limits to 
be obeyed and hence they were removed. 

The Third Amendment, 195 1, enlarged the scope of 
the Union's legislative power by introducing changes in 
the Seventh Schedule consisting of the three legislative 
lists. It was clone through a transfer of some items from 
the State List to the Concurrent List. 

The Fourth Amendment, 1955, introduced certain 
limitations on the right to property by making changes 
in Articles 31 and 31 A, 305 and the Ninth Schedule. The 
most important result of the amendment was that hence- 
forth no law taking over private property by the State 
could be nullified on the ground of adequate compen- 
sation not being paid. 

The Fifth Amendment, 1955, amended Article 3 and 
introduced changes in the method of ascertaining the 
will of a State legislature regarding territorial or boun- 
dary changes affecting it. 

The Sixth Amendment, 1956, introduced changes in 
the Union List and the State List ( Seventh Schedule ) 
in order to enable the Union to impose tax on inter-State 
Commerce. 
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The Seventh Amendment, 1956, was primarily 
concerned with the reorganisation of States and natu- 
rally had consequential effects on many parts of the 
Constitution. Among the parts so affected, special men- 
tion may be made of the First and the Fourth Schedules. 

The Eighth Amendment, 1960, amended Article 334 
to further extend the period of reservation of seats in 
legislatures for Scheduled Castes and Scheduled Tribes 
by another ten years. It also granted a similar extension 
for the same period to the provision for the representa- 
tion of the Anglo-Indian Community by nomination in 
the legislatures, Union and State. 

The Ninth Amendment, 1960 amends the First Sche- 
dule to the Constitution for giving to the Union Govern- 
ment the necessary power to transfer certain territories 
to Pakis* u as a part of a comprehensive agreement on 
the settlement of border disputes. 

The Tenth Amendment, 1961, gave the status of 
Union Territorv to Dadra and Nagar Hcveli which 
were then free from Portugese control and included 
into India. 

The Eleventh Amendment, 1961, amended Articles 
66 and 71. The former was changed so as to provide 
that for the purpose of the election of the Vice-President, 
the two Houses of Parliament need not meet jointly to 
form the electoral college, as required originally. And 
the latter was changed so as to provide that the election 
of the President or the Vice-President shall not be 
challenged on the ground of any vacancy for whatever 
reason in the appropriate electoral college. 

The Twdvth Amendment, 1962, integrated Goa, 
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Daman and Diu, freed from Portugese rule, by giving 
them the status of Union Territory. 

The Thirteenth Amendment, 1962, came as a conv 
plementary part of the State of Nagaland Act, 1962 and 
provided for certain necessary administrative arrange- 
ments in the State of Nagaland. “According to these, 
notwithstanding anything in the Constitution, no Act 
of Parliament in respect of religious or social practices of 
the Nagas, Naga customary law and procedure, adminis- 
tration of civil and criminal justice involving decisions 
according to Naga customary law, and ownership and 
transfer of land and its resources, shall apply to the 
State of Nagaland unless the Legislative Assembly of 
Nagaland by a resolution so decides. The Amendment 
provides also for the vesting of certain special responsi- 
bilities in the Governor of Nagaland.” 

The Fourteenth Amendment, 1962, provided for a 
number of changes. First, it increased the number of 
representatives to Parliament from Union Territories 
from 20 to 25 ; secondly, by inserting a new Article 
239 A, it provided for the creation by Parliament of local 
legislatures or Council of Ministers or both in some 
Union Territories, and thirdly, it provided for the incor- 
poration of the former French Establishments in India, 
under the name Pondicherry, as an intcgrel part of the 
territory of the Indian Union. 

The Fifteenth Amendment, 1963, changed the retire- 
ment age of High Court judges from 60 to 62, provided 
for re-appointment of retired judges under special 
circumstances and also provided for certain special* 
procedures for dismissal, etc. of civil servants. 
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The Sixteenth Amendment, 1963, was made with a 
*yiew to strengthening national intergation and provided 
that the Government can impose necessary restrictions 
on freedom in the interest of the sovereignty and inte- 
grity of India and also required every member of the 
Union Parliament and of the State Legislatures to take 
an oath of allegiance to the Indian Constitution and 
for maintaining intact the sovereignty and integrity of 
India. 

The Seventeenth Ammendment, 1964, has the 
purpose of removing the legal barriers in the way of 
land reforms. This it does in two ways, first, by 
providing for retrospective effect of the amendment 
from the day of inauguration of the Constitution, and 
secondly, by amending the Ninth Schedule of the 
•Constitution ;;o as “to include therein 44 State enact- 
ments relating to land reform in order to remove any 
uncertainty or doubt that may arise in regard to 
their validity.” 

Now, the L.ot of seventeen amendments in nearly 
as many years has sometimes been attacked as a sign 
of weakness in the Constitution. Some critics contend 
that so frequent changes made so easily can only 
result in an erosion of popular respect for the basic 
law of the country. Without denying an clement of 
truth in the criticism, it must be said that a close exa- 
mination is bound to show much of the criticism to 
be misplaced. In this connection, two important 
^points may be made. 

First, every Constitution requires to be adjusted 
to the marcli of events and this adjustment may be 
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made through formal amendment or through informal 
change, by way of judicial interpretation, for example. 
As is found in the U. S. A,, the procedure of amend- 
ment is notoriously rigid and, therefore, in the develop- 
ment of the Constitution, the main part has been 
played by judicial interpretation. But here in our 
country, instead of leaving the matter to the rather 
slow machinery of judicial interpretation, our Consti- 
tution has vested the power in the representatives of 
the people and this naturally results in formal amend- 
ment whenever necesssary. 

Secondly, it is clear that the changes made by the 
amendments could not have been made by the Courts 
under our system. Some amendments came as a 
natural sequel to the evolution of the Constitution, 
others came in response to practical necessity. For 
example, the reorganisation of States and the consequent 
constitutional changes could not clearly have been 
adequately dealt with except through amendment of 
the Constitution. 

To conclude, that many amendments have been 
made or have been found to be necessary, need not 
necessarily be interpreted as a sign of weakness or 
instability in the constitutional system or government 
in India. The point is, however difficult the formal 
procedure may be, the Constitution can be changed 
as easily and as often as the dominant majority in society 
wish, in spirit at least, if not in form. Thus the real 
point on which attention should be concentrated is that 
whether and how far the changes that have been made 
so far contribute to the strengthening of really 
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responsible government in the country which again is 
clearly a matter not so much of law or the Constitution 
as of politics in the broad sense of the term. 

. O* Discuss the scope and extent of judicial review of 
Parliamentary Privilege in India . 

Ans. It is no secret that the Constitution of India 
has borrowed heavily from the British Constitution. But 
pcrliaps^the only direct reference to the British House of 
Commons is to be found in Article l()j dealing with the 
powers, privileges, and immunities of the Houses of 
Parliament, their members and Committees. “It guaran- 
tees to every member freedom of speech in Parliament 
and grants immunity from proceedings in any Court of 
law in respect of anything said or any vote given by him 
in Parliament or in any of its Committees. A similar 
immunity is granted in respect of any publication, under 
the authority of either House of Parliament, of ieports, 
papers, votes or proceedings.” And the Constitution 
says that “Ir. ‘her respects, the powers, privileges and 
immunities of each House of Parliament, and of the 
members and the Committees of each House, shall be 
such as may from time to time be defined by Parliament 
by law, and, until so defined, shall be those of the House 
of Commons of the Parliament of the United Kingdom, 
and of its members and Committees, at the commence- 
ment of this Constitution.” 1 1 may be said in this 
connection that the Constitution makes the same provi- 
sion as regards the privileges and immunities of the State 
Legislatures and their members and Committees. 

Now, Let us look at the privileges and immunities of 
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the British Houseof Commons, its members and Commit- 
tees. Briefly, these may be described as follows. In 
the House of Commons, at the beginning of each session 
since about the middle of the sixteenth century, the 
Speaker has claimed, on behalf of the Commons, “their 
ancient and undoubted rights.” These include freedom 
from arrest during sessions of Parliament and for forty 
days before or after a session, (not for a criminal offence 
or for contempt of court), freedom of speech in debate, 
and the right of access to the Crown which is a collective 
privilege of the House and exercised on behalf of the 
House by the Speaker. Further privileges, rarely exer- 
cised, are to debate in secret, the right to control internal 
proceedings, and the right to pronounce upon legal 
disqualifications for membership and to declare a seat 
vacant on that ground. But perhaps the most impor- 
tant right of the House of Commons is “an arbitrary 
power of commital for contempt which cannot be 
enquired into by the Courts, provided that the cause of 
contempt is not stated.” And “Any act or omission 
which obstructs or impedes either House of Parliament 
in the performance of its functions or which obstructs or 
impedes any^ member or officer of such House in the 
discharge of his duty or which has the tendency, directly 
or indirectly, to produce such results may be treated as 
a contempt, even though there is no precedent of the 
offence.” 

The main question concerning the Parliamentary 
Privileges is whether these are unfettered or subject to 
certain limits, judicial and otherwise. Broadly, there 
are two views which may be discussed as follows. 
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First, it is said that on the authority of the Constitu- 
tion itself, the Legislatures in India are competent, like 
:he House of Commons of Britain, to determine its privi- 
eges, and immunities, to determine what constitutes 
contempt as well as what constitutes adequate punish- 
ment for contempt and naturally, therefore, a warrant 
issued by a Legislature for punishment of a person for 
contempt cannot be questioned by any Court. 

Secondly, it is said that the privileges and the 
immunities of the Legislatures in India are limited 
neither by fundamental rights nor by judicial scrutiny* 
It is said that it is necessary for the Legislatures to have 
the power to punish any body including a judge for 
contempt, for, otherwise the high prestige of the legisla- 
tive organ cannot be maintained. 

Third 1 }, ‘t is said that the fact that no judicial 
action can be taken for what is said in the Legislature 
also shows the freedom of the Legislatures from judicial 
interference in th Ir : respect. 

And those wi^ would like to put some limits to the 
privileges and immunities of the Legislatures put their 
case thus. First, it is pointed out that the whole of the 
powers and privileges, etc. of the British House of 
Commons cannot logically apply in the case of the 
Legislatures in India because the House of Commons 
enjoy some privileges in relation to the Crown which are 
clearly inapplicable in India. Thus the declaration 
of the Constitution in this regard must be taken to 
mean that only certain privileges of the Commons apply 
here and those that apply must not conflict with other 
parts of the* Constitution. Secondly, it is said that 
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whereas in Bratain, Parliament is really sovereign, in 
India the system is different, there being a written, 
federal Constitution. A written federal Constitution 
must inevitably imply some limitations on Legislatures 
on all levels and also there must be a system of judicial 
review. Thirdly, it is said that, that the power of the 
Legislatures in India is not limitless is shown by the 
fact that they cannot discuss the conduct of any judge 
in the discharge of his duties. And, finally,* attention 
is drawn to the existence of certain fundamental rights 
and it is said that the Constitution guarantees an 
absolute right to obtain relief against invasion of a 
fundamental right. There is no constitutional piovision 
making an exception in this regard with reference to 
the privileges and immunities of the Legislators. All 
this means the privileges and immunities of the Legis- 
latures are limited by the fundamental rights and 
therefore, subject to judicial scrutiny because it is the 
business of the Courts to protect the fundamental 
rights. 

Let us now turn our attention to the attitude taken 
by the judiciary to this question of Parliamentary 
Privilege, In Sharma V. Sri Krishna 0938), the Supicmc 
Court held that “the right to ficedom of speech was 
subject to the right or privilege of the Legislature to 
prohibit that publication of even a true and faithful 
report of the proceedings that took place in the House. 
According to the Court the real remedy lie only with 
the Legislature itself by passing a comprehensive law 
defining and codifying its privileges. ” When such a 
codification takes place, then the privileges will be 
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limited by the fundamental rights. But so long as that 
does not take place, the limit of the fundamental rights 
in this regard will not apply. The ground for such an 
opinion was stated to be that the provisions ol the 
Constitution dealing with the fundamental lights are 
general provisions but those dealing with the privileges 
and immunities of the Legislatures are special provisions 
and naturally the special provisions should have 
primacy over the general ones. The same opinion was 
reaffirmed by the Supreme Court when the Editor of 
Blitz, a Bombay Weekly, had moved the Court for 
protection on the ground of fundarnetal right against 
the warrant of the Lok Sablia summoning him before 
the Bar of the House. And finally as regards the case 
of jurisdictional conflict between the U. P. Assembly 
and the 3 B ihabad High Court, the Supreme Court to 
which the mail, r was referred by t lie President for 
advice under Aitiele 111, said in a majority opinion 
that “The Con •■titulicn of this provision (Aitiele ID ! ! 3) 
of the Cons' :tion) must ultimately rest exclusively 
with the Courts which must determine its scope and 
content. In construing the Articale the Courts must 
have regard to the other piovisions of the Constitution 
bearing oil the same subject. Thus, the Supicme 
Court held, even when the Legislature issues a general 
warrant for commitak the jurisdiction ol the courts is 
not negated thereby because the Constitution provides 
an absolute right to obtain rel’ef against invasion of a 
fundamental right, there being no exception made in 
this respect in favour of the Legislature. 

Thus the question of the powers, privileges andi 
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immunities of the Legislature is ultimately a question 
of limits, which can be of two kinds, one provided 
by judicial scrutiny and the other by the constitu- 
tionally guaranteed fundamental rights. In Britain 
where there is no provision of fundamental rights, 
the position of Parliamentary Privileges vis-a-vis the 
Courts may be described thus : “parliamentary privilege 
can be defined as that law for the Member of Parliament 
which is no law for the electorate. But it is law. ..It 
is for the ordinary courts to decide whether or no 
the privilege claimed exists and what its limits are, 
although it is true that in neither case will they enquire 
into the mode of user of an admitted ..privilege ..for 
many years the House of Commons claimed and in 
the opinion of some, still claims, the right to determine 
not merely the breach of an admitted privilege but 
also whether or not the privilege in question exists. 
The better opinion to-day is, however, that it is for 
the courts alone to determine questions relating to the 
existence and extent of parliamentary privilege.” 

To conclude, “It would be desirable that both 
Parliament and State Legislatures should define by 
legislation tfye precise powers, privileges and immuni- 
ties which they possess in regard to contempt and 
the procedure for enforcing them.” But on the 
whole issue of the nature and extent of these privileges 
and immunities, what has been said in Britain 
may also be said here, that is, — “The original reason 
for the existence of the privileges, that is, to protect 
the High Court of Parliament, has basically dis- 
appeared, for, except where the House of Lords 
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acts as a final court of appeal, the real functions of 
Parliament are now those of debate and legislation. 
It cannot any longer be the case that all the existing 
privileges are necessary to protect members in the 
discharge of their duties. In particular it may be 
argued that the power to punish should be transferred 
from the Houses themselves to the Courts of Law, so 
that the Houses may no longer seem to be judges in 
their oyn cause-. Diverse activities of individuals out- 
side the House may be held by the House to amount 
to contempt and the Courts of Law are powerless to 
decide otherwise.” Therefore, let us have Parliamen- 
tary Privileges, but do not let us make a fetish out 
of the idea so that the idea may be used to stifle all 
freedom of speech, criticism, etc., which are rightly 
regarded as some important elements of a democratic 
system. 


\0f Q. Can the boundary of a Slate in India be changed 
to-day without (7K . ndna nt (f the Constitution / Cun any part 
of the territory of India be given away to a foreign State 
without the, consent of (a) people of the territory concerned , and 
(b) Parliament ? 

Ans. It is well known that the Indian Constitution 
creates a federal system which in many important 
respects departs from a typical federation like, say, the 
U. S. A. A very important example of such deviation 
from the usually accepted model is provided by the fact 
that the Indian Constitution creates an indestructible 
union but unlike in the U. S. A., this indestructible 
Union dqes not consist of indestructible States ; the 
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former because the Constitution does not allow the 
States any right to secede from the Union, and, the 
latter, because, unlike in the U. S. A., the Union has the 
power to redraw the map of the country without 
consulting the States. 

Thus Article 2 of the Constitution empowers the 
# ‘Parliament of India to admit into the Union, or esta- 
blish, new States on terms and conditions it thinks lit. 
Article 3 says, Parliament may by law (a) form a new 
State by separation of territory from any State or by 
uniting two or moie States or parts of States or by 
uniting any tenitoiy to a part of any State ; ( b i increase 
the area of any State ; (cj diminish the area of any 
State ; id) alter the boundaries of any State ; (e) alter the 
name of any State. 5 ’ 'This is a matter on which Parlia- 
ment enjoys exclusive power but nevertheless, presum- 
ably for political reasons, the Constitution has provided 
a procedure which allows the legislatures ol the States 
concerned to air their opinion in the matter. The 
Constitution provides that any Bill seeking to make any 
of the above mentioned changes can be introduced in 
Parliament onl\ with the recommendation of the 
President and ‘‘alter prior refeiencc by the President to 
the legislature or legislatures of the State or States 
concerned for its or their opinion.” Although the 
opinion of the State is not constitutionally binding upon 
Parliament, yet this procedure of Presidential reference 
“helps Parliament to have in view the sentiment of the 
people concerned before taking a final decision.” Any 
such change made by Parliament — changes which include 
that in the First Schedule and in the arrangements 
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relalng to representation in Parliament and State 
legislature — will of course amount to change in the 
Constitution but such a change will not be regarded as 
an amendment and may thus be brought about by the 
ordinary process of law-making ( Art. 4 ). Therefore, 
we may say that the Indian Constitution empowers 
Parliament to reorganise the States and alte their 
boundaries in any way it thinks fit without taking the 
consent of«thc legislatures concerned and without taking 
recourse to constitutional amendment. 

This provision of the Indian Constitution really 
makes it a unique federation. For example, we find 
Article iv, 5 j (2) of the Constitution of the U. S. A. 
declaring “...no new State shall be formed or erected 
within the jurisdiction of any othei State ; nor any State 
be formed b 'he junction of two or more States or parts 
of States without the consent of the Legislature of the 
States concerned as well as of the Congress.” In Australia, 
too, the boundaries of the States cannot be altered 
without their C( ent, there being also the provision of 
referendum in the State or States concerned on such a 
question. Article 18 of the Soviet Constitution declares 
“The territory of a Union Republic may not be altered 
without its consent.” Of course, it does not follow 
that India also wall have to do what these States have 
done, India may do something different under different 
circumstances but it must be recognised that in this 
respect the danger is “while a rearrangement of 
Indian territory based on linguistic and economic 
consideration might well be advantageous, a projected 
rearangement for purely political reasons might raise the 
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question whether the Constitution protected State rights.” 

In this connection, another question is raised, namely^ 
while Parliament undoubtedly has constitutional autho- 
rity to redraw the political map of the country by what- 
ever adjustments it likes to make in the boundaries of 
the State, does the same provision of the Constitution 
also empower to cede a part of the territory of the 
country to a foreign country ? This question arose out 
of the controversy relating to the transfer o c Berubari 
Union of West Bengal to Pakistan. The transfer was 
to be “in exchange for Pakistani territory in pursuance 
of the agreement between the Governments of India 
and Pakistan in 1958.” “This question came up for 
detailed examination by the Supreme Court on a refer- 
ence made to it by the President in 1960.” The Court 
held “Broadly stated, it (Article 3 of the Indian Consti T 
tution ) deals with the internal adjustment inter se of 
the territories of the constituent States of India-. -We 
feel no hesitation in holding that the power to cede 
national territory cannot be read into Article 3 (c) by 
implication.” “The implementation could only be 
effected by an amendment of the Constitution under 
368. Subsequently the Constitution ( Ninth Amend- 
ment ) Act, 1960 was passed to give effect to the trans- 
fer of the territory concerned.” 

But here the important point to note is that Parlia- 
ment can cede a part of the territory of a State to a 
foreign State through constitutional amendment but 
without the consent of the State concerned. In the 
U. S. A., however, it is not possible to do so without? 
the* consent of the State concerned. 



Constitutional Law 


241 


[Q?j Discuss, with special reference to England , the true 
nature of Constitutional Law . 

Ans. To give a precise definition of Constitutional 
Law is not a very easy job. For example, Prof. Jennings 
defines it thus : Constitutional Law is the law of the 
Constitution, the fundamental law which determines 
these authorities ( legislative, executive and judicial ) 
and the general powers which they exercise. 5 ’ But 
the meaning of Constitutional Law thus defined is not 
clear unless we know what Constitution means. 

The word Constitution is used to in two different 
senses. In one sense, it refers to the body of the basic 
laws laying down the organisation of the government 
and governing the relation between the different parts 
of the government as well as between the government 
and the governed. Usually, there is a single document 
containing the collection of all such fundamental laws 
and in this sense, the Constitution becomes something 
tangible. In a lOlher sense, the word Constitution is 
used to covei the totality of all laws and rales, written 
and unwritten, regulating the life of government in 
a country. In this sense, Constitution includes not 
only those rules and laws which the courts recognise 
and apply, but also the customs, usages, conventions 
and traditions, which, though not recognised and 
applied by the courts, play a not negligible role in 
the political life. In fact they greatly influence and 
modify both the form and content of formal law which 
really cannot be understood In isolation from them. 

Clearly, in the former case, it is rather easy to 
understand* that there is a fundamental distinction 
CFC— 16 
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between Constitutional Law and the rest of the law. 
It is the law of the written Constitution. It deals, , 
therefore, with the selection of legal rules set out in 
the document and with their meaning and application.” 
In this case, our concern from the point of view of 
Constitutional Law is only with “the rules in the 
Constitution”, and not “with the rules made under 
it.” But the problem is that in this sense there is no 
British Constitution, it being a complex amalgam of 
institutions, principles and practices ; a composite of 
charters and statutes, of judicial dicisions, of common 
law precedents, usages and traditions ; not one docu- 
ment but hundreds of them ;--*not derived from one 
souice but from several, .not a completed thing but 
a process of growth ” This characteristic of the British 
Constitution which makes it a Constitution in the 
second sense of the word, also makes the nature of 
British Constitutional Law correspondingly involved and 
complex. Before we explain the nature of British 
Constitutional Law, we may define it thus, in the words of 
Professors Wade and Phillips, “...it means the rules which 
regulate the structure of the Principal organs of govern- 
ment, and their relationship to each other, and determine 
their principal functions. These rules consist both of 
legal rules m the strict sense and of usages, commonly 
called conventions, which without being enacted, are 
accepted as binding by all who are concerned in govern- 
ment... Though the constitutional lawyer is concernec 
primarily with the legal aspects of government, there i 
required foi an understanding of Constitutional Law some 
knowledge of the chief features of constitutional historj 
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and of the working of our political institutions. The 
constitutional lawyer should also be conversant with the 
relationship between the citizen and the State, and 
more particularly with what may be called political 
relationship rather than economic relationship.” 

In England, there is no written Constitution but, 
* ‘there are . four kinds of rules in England which 
would be inserted in a written constitution. They are : 
1. Legislation ; 2. Case law, or law deduced from 
judicial decisions ; 3. “The law and custom of Parlia- 
ment.”; 4. Constitutional conventions.” 

In England, legislation which deals with what may 
be called constitutional matters does not differ in form 
from legislation dealing with what may be called the 
rest of the law. “The scope of the law is practically 
unlimited lor it must cover all aspects of the relationship 
between the individuals and authorities throughout the 
country. Thus it is inevitable that there should be legal 
rules concernr * < rime, matrimonial relationships, real 
and personal property, conveyancing, wills, sale, civil 
wrongs, the status of companies, aeionautics, and the 
control of health, to mention but a few topics. Obvi- 
ously all these laws are not a part of Constitutional Law 
but in England all these are “passed by Parliament in 
the same way, and expressed in the same way.” 

Again, “It is only rarely that a court of law expresses 
any opinion on the distinction (between constitutional 
law and ordinary law) for provided the court is able to 
deduce the law applicable in a given case, it is not 
often concerned to declare which branch of the United 
Kingdom law it may belong to in comparison with 
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other ^ranches.” Thus it is that case law also does 
not differ in form from legislation. “Consequently this* 
part of Constitutional Law may be said to be part of the 
ordinary law of the land.” 

As regards “the law and custom of Parliament as the 
very phrase makes it clear, some of them are to be 
found in statutes while some others are “outside the 
juricdiction of the ordinary courts ... It is not by legis- 
lation or case law, for instance, that a Bill is J*ead three 
times in each House. Provided that an Act is passed by 
the Queen with the advice and consent of the Lords and 
Commons in Parliament assembled and by authority of 
the same, the courts are not concerned to ask by what 
process the two Houses passed it.” 

As regards the constitutional conventions, the first 
point to be noted is that here is a contradiction in terms. 
“Conventions are mentioned separately because they are 
not laws, and the courts are therefore not bound to 
enforce them. They certainly do not amount to law, 
but they are regarded as being of so fundamental a 
nature that it would be unthinkable that anyone should 
transgress them.” 

Thus .from the fact that Constitutional Law in 
England deals with rules derived from four different 
sources of which only two form part ol the ordinary law 
of the land, derives an important point, namely, “Cons- 
titutional Law has a double connotation in England. 
Sometimes it means the rules which would be incor- 
porated in a written Constitution if we had one ; some- 
times it means only the legislation and case law relating 
to the Constitusion.” The question naturalfy is which 
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one of the two meanings is more acceptable and it can 
4)e shown that the former is because any definition of 
Constitutional Law in England which leaves the conven- 
tions out of account can provide only “a strange notion 
of the Constitution,” Dicey notwithstanding. 

Dicey was of the opinion that Constitutional Law has 
no direct concern with the conventions because “They 
vary from generation to generation, almost from year to 
year.” Difcey made a distinction between the conven- 
tions of the Constitution and the law of the Constitution, 
making the latter alone the true concern of Constitu- 
tional Law. But the opinion of Dicey cannot be accep- 
ted because “it is singular Constitutional Law which 
mentions the Cabinet because it is referred to in the 
Ministers of the Crown Act, 1937, but cannot say what 
♦it does ; ^hicn knows of the Prime Minister because he 
is three times mentioned in statutes, but can say of him 
only that he has no powers whatever, . . and which 
distinguishes a ni» is ter from a civil servant by the 
statement that me latter is and the former is not within 
the terms of the Superannuation Acts.*’ In other words, 
even though “the rules of law are usually more precise 
than constitutional conventions,” and the former “can 
be found set out clearly in legislation or may be inferred, 
as to their major principles, from the decisions of 
courts”, yet the constitutional conventions are “rules 
whose nature does not differ fundamentally from that 
of the positive law of England.” 

To conclude, “United Kingdom Constitutional Law 
comprises all those laws, derived from the various sources 
referred to above, which are fundamental to the 



246 Help to the Study of M. A. Political Science 

organisation of the State, together with such lesser rules 
as are laid down to facilitate the working of this orga-, 
nisation, but it also includes a certain element of pure 
convention.” 

O* “ In the context of modern developments , the Rule of 
Law is an exploded myth ” Discuss . 

Ans. * The Rule of Law is generally accepted to be 
a fundamental principle of the British Constitution. 
“This has never been enacted as a statute, but is im- 
plicit in a long line of parliamentary measures and 
judicial decisions and well grounded in Common Law. 
As defined by an English jurist, the Rule of Law means 
the supremacy or dominance of Law, as distinguished 
from mere arbitrariness, or from some alternative mode, 
which is not law, determining or disposing of the rights 
of individuals.” In other words, it means that “all 
actions of government must conform to the law and an 
individual cannot be prejudiced in person or property 
by the government or anyone else except in accordance 
with existing law.” It also is taken to mean that “offi- 
cials have to justify their actions by the law generally 
applicable to all citizens before the established judiciary, 
which is free of all suggestions of executive interference.” 

Now under modern conditions, it is said, several 
developments have taken place which render the idea 
of rule of law no more than a myth. Before, however, 
we make up our mind on the point, we should go back 
to Dicey who was the first modern thinker to give us 
a clear formulation of the idea and to present it as a 
basic principle of the British constitutional life. Thus 
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an examination of the case as put by Dicey, however 
briefly, seems in order. 

According to Dicey, the concept of the Rule of Law 
had three aspects. First, it means the absolute supre- 
macy or predominance of regular law as opposed to 
the influence of arbitrary power, and excludes the exis- 
tence of arbitrariness, of prerogative, or even of wide 
discretionary authority on the part of the government. 
In England, men are ruled by the law and by the law 
alone ; a man may with us be punished for a breach of 
the law but he can be punished for nothing else. 
Second, it means equality before the law, or equal sub- 
jection of all classes to the ordinary law of the land 
administered by the ordinary law Courts ; the ‘Rule of 
Law’ in this sence excludes the idea of any exemption of 
officials ot others from the duty of obedience to the law 
which governs other citizens or from the jurisdiction of 
the ordinary tribunals ; there can be with us nothing 
really correspo'.d’ng to the 'administrative law’ or the 
^administrative tribunals’ of France. Third, <c ‘The Rule 
of Law’ may be used as a formula for expressing the 
fact that with us the law of the Constitution, the rules 
which in foreign countries naturally form part of a cons- 
titutional code, are not the source but the consequence 
of the rights of individuals, as defined and enforced by 
the Courts ; that, in short, the principles of private law 
have with us been by the action of the Courts and 
Parliament so extended as to ditermine the position of 
the Crown and of its servants ; thus the Constitution is 
the result of the ordinary law of the land.” 

This exposition of the concept of Rule of Law has 
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been subjected to various criticisms some of the 
more important of which may be discussed in this 
way. 

1. Dicey means that the common law does not 
recognise that the government has a “police power” by 
virtue of which it may act in a general way for the 
preservation of public peace or safety. The point that 
he wants to make is that “powers whatever their extent 
must be exercised in accordance with the -ordinary 
common law principles which govern the relationships of 
one Englishman to another.” Two examples may be 
given, the case of Entick v. Carrington and the case of 
Wolfe Tone, in both of which the decision was that 
“With respect to the argument of State necessity or a 
distinction that has been aimed at between State offences 
and others, the common law does not understand that 
kind of reasoning, nor do our books take note of any 
such distinction.” 

“Two criticisms have, however, been made of this 
aspect of Dicey’s difinition. First, it is said that it is 
difficult to distinguish between regular law and arbitrary 
power. If the law gives the power, how can it be 
arbitraty or irregular ?” But the difficulty may be seen 
to be not as great as it seems if the idea of rule of law is 
taken to mean not a legal principle but “only a consti- 
tutional principle based upon the practice of liberal 
democracies of Western World. In this sense the doc- 
trine is still perfectly true to-day. Everyone, high or low, 
must be prepared to justify his acts by a reference to 
some statutory or common law power which authorises 
him to act precisely in the way in which h« claims he 
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can act. Superior orders or State necessity are no 
defence to an action otherwise illegal. ” 

Secondly, it is said that if Rule of Law “excludes the 
existence even of wide discretionary authority on the 
part of the government,” then Rule of Law does not exist 
to-day, indeed cannot exist under morden conditions. 
“Modern government, as is well known, cannot be 
carried on at all without a host of wide discretionery 
powers, .which are granted to the executive by the 
large number of statutes annually passed by Pailiament.” 
This criticism of Dicey while perfectly fair is moderated 
somewhat in its force by the fact that Dicey, an old 
fashioned whig, was writing in “a period when the 
laissez-faire State of the Victorians was only just 
beginning to give way to the welfare State of the modern 
world” fact which explains his inability to foresee 
“the extent to which statutory powers of government 
would change the nature of English Constitutional 
Law.” Thus to-day when the necessity and indeed the 
inevitability r a large amount of discretionary powers 
in the hands of the government is accepted on all 
hands. Dicey becomes definitely in the wrong in 
suggesting that such “powers are in some way un- 
desirable or unnecessary.” 

No body, however, has sought to criticise the last 
sentence, in which Dicey said that “a man may with 
us be punished for a breach of the law but he can 
be punished for nothing else.” The value of the 
principle may be seen in the formulation of Jennings 
who puts the meaning of the Rule of Law in this field 
as follows ; “First, it means that the category of 



250 Help to the Study of M. A. Political Science 

crimes should be determined by general rules of a 
more or less fixed character. Secondly, it implies that 
a person should not be punished except for a crime 
which falls within these general rules.... Thirdly, it may 
mean that penal statutes should be strictly construed, 
so that no act may be made criminal which is not 
clcaily coveied by the statutes. Fourthly, it may mean 
that penal laws should never have retrospective 
effect.’ 5 

2. Dicey’s definition of the second aspect of the 
Rule of Law “is still perfectly true in the sense that the 
social or political or economic status of an individual 
is bv itself no answer to legal proceedings, civil or 
ciiminal. For example, in 1950, the Lord Lieutenant o& 
Lancashire, Earl Peel, was prosecuted at the Lancashire 
Assizes and fined £ 25,000 for breach of the building 
regulations in force at the time.---A similar prosecution 
for infringement of the building regulations was brought 
against the Yorkshire Electricity Board in 1951 ..its 
chairman was sent to prison for six months and the 
Board itself fined £ 20,000.” 

This aspect of Dicey’s definition may be a good 
target of criticism if it is taken to mean that officials 
have the same rights and duties as citizens. But Dicey’s 
meaning may be put thus, — “all are equally subject 
to the law, though the law as to which some are 
subject may be different from the law to which others 
are subject. ’’ “In other words, however great the 
powers or the duties conferred upon the executive, 
all are equally tesponsible before the ordinary courts 
for the exercise of their powers, rights and difties.” 
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But Dicey’s assertion that the rule of law precludes 
anything corresponding to the administrative law of 
France, is more open to criticism and rightly so. “It is 
dear to us to-day that Dicey misunderstood the nature 
and functions of French administrative law and especi- 
ally the function of the Conseil d’ etat, the Chief Court 
in the administrative hierarchy. The mere fact that 
French officials aie exempt from process in the ordinary 
Civil Counts docs not necessarily mean that they are 
legally irresponsible ” The Crown and public autho 
rities enjoying certain privileges and immunities in litiga- 
tion, Foreign Sovereigns, theii ambassadois and the staffs 
and families of those ambassadors enjo\ing immunity 
from process m the ordinal} courts ; trade Unions 
enjoying, b} vntue of the Trade Dispute-, Act, 1906, 
comp 1 .umunity from actions in t rrt, whether or not 
the matter arises out ol a trade dispute, etc. are some of 
the examples of more impoitant exception* to the prin- 
ciple of equally before the law. 

3. Diet, m looking upon “such general principles of 
the Constitution as the rights of free speecli and public 
meeting” as “dciivcd fiom the decisions of the Couits in 
oidinary piivatc law questions”, clearly emphasises the 
basic common law freedoms of liberty, speech and pro 
peity but it is cleai that “it docs not indude the statu- 
tory rights to pensions, sickness benefit, Ace education, 
the light to vote and so on. Yet many would think that 
the statutoiv rights confcried on the citizen by the 
welfare State are as important as the common law 
principles which he had in mind ” 

To corltlude, to say that under modern conditions 
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Rule of Law is an exploded myth is going too far. What 
has really happened is that the idea has inevitably 
undergone a certain change in meaning and emphasis* 
But that the basic idea remains is shown by the defini- 
tion adopted by the New Delhi Conference of 1959 in 
which participated “ 185 judges, practising lawyers and 
teachers of law under the sponsorship of the Inter- 
national Commission of Jurists with the object of discus- 
sing freely and frankly the Rule of Law and the adminis- 
tration of justice throughout the world.” Its definition 
runs : “The principles, institutions and procedures, not 
always identical, but broadly similar, which the experi- 
ence and traditions of lawyers in different countries of 
the world, often having themselves varying political 
structures and economic backgrounds, have shown to be 
important to protect the individual from arbitrary 
government and to enable him to enjoy the dignity of 
man.” It is also to be noted that this Conference 
“emphasised that the Rule of Law must make for the 
establishment of social, economic and cultural conditions 
which permit men to live in dignity and to fulfil their 
legitimate aspirations.” Thus the idea iemains, its 
interpretation changes naturally with changing circum- 
stances, the -meaning becomes both broadened and 
deepened. 

1*^0. Define and classify Prerogatives of the British Crown. 
What is the position of the Courts in relation to them ? 

Ans. Dicey defined the term prerogative thus : 
“The prerogative appears to be both historically and 
as a matter of actual fact nothing else than jhe residue 
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of discretionary or arbitrary authority, which at any 
given time is legally left in the hands of the Crown,” 
But this definition is considered by many to be not quite 
satisfactory because it does not “bring out clearly the 
fqpt that prerogative, like parliamentary privilege, is 
part of the common law.” Such people prefer Black- 
stone’s definition which runs thus : “By the word 
prerogative, wc usually understand that special pre- 
eminence, which the King hath, over and above all other 
persons, and out of the ordinary course of the common 
law, in right of his regal dignity. And hence it rollows, 
that it must be in its nature singular and eccentrical ; 
that it can only be applied to those rights and capacities 
which the King enjoys alone, in contradistinction to 
others and not to those which he enjoys in common 
with any of his subjects ; for if once any one prerogative 
of the Crown could be held in common with the subject, 
it would cease to be prerogative any longer. And 

therefore t* prerogative is that law in the case of 

the King, which is law in no case of the subject.” 

The existing prerogatives of the Crown may be 
broadly divided into those affecting the person of the 
monarch or the status of the Crown and those of wider 
implication. The second class again may be divided 
into those of legislative, executive and judicial nature. 
The prerogatives affecting the person of the monarch 
or the status of the Crown are exemplified by the 
monarch’s prersonal immunity from legal action, by the 
fact of the monarch not being “affected by the general 
law concerning the disability of infancy,” by the fact 
that “the Crown is only to be affected by the passage of 
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a statute if that statute concerns it expressly or must do 
so by necessary implication,” by the fact that “on the 
death of one monarch his successor immediately takes 
office.” 

Of the legislative prerogatives, the examples are the 
power of the monarch to summon, prorogue and dissolve 
Parliament, to give Royal Assent to legislation, to 
legislate by Order in Council or by Proclamation, etc. 
About the prerogatives of an executive nature, perhaps 
the best account comes from the pen of Bagehot who 
says “I said in this book that it would very much 
surprise people if they were really told how many things 
the Queen could do without consulting Parliament* 
Not to mention other things, she could disband the 
army ; she could dismiss all the officers from the General 
'Commanding-in-chief downwards ; she could dismiss 
all the sailors too ; she could sell of all our ships of war 
and all our naval stores ; she could make a peace by 
the sacrifice of Cornwall, and begin a war for the 
conquest of Brittany. She could make eveiy citizen in 
the United Kingdom, male or female, a peer ; she could 
make every parish in the United Kingdom a University; 
she could dismiss most of the civil servants ; she could 
pardon all offenders. In a word, the Queen could by 
prerogative upset all the action of civil government.” 
“A certain defence, known as the defence ol C act of 
State’ may be raised under the Prerogative power.” 
“The defence of the act of State is a complete one.” 

And as regards prerogatives of a judicial nature, 
“The Monarch is still technically the fountain of justice, 
and the fiction still exists that he is present in his own 
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courts, though the judges resolved as long ago as 1607 
that he may not give an opinion on any case. In 
theory he normally prosecutes, and all writs are in his 
name. But it should be remembered that the judges 
of superior Courts no longer hold office at the 
Monarch’s pleasure. Again, the Monarch possesses the 
Prerogative of mercy, in that convicted persons may 
be pardoned or reprieved by Royal command, exercised 
through the Home Secretary.” 

Now, as to the jurisdiction of the courts in relation 
to the prerogative*, the following may be said, 
“...during its history the courts have been faced with 
problems of the same kind as those which have arisen 
in the history of parliamentary privilege. The courts 
have been asked to consider questions as to, first, the 
existence, and secondly, the mode or manner of user of 
a prerogative power, and just as in the case of privilege 
they decided that the courts could enquire into ques- 
tions relating U the existence but not as to the manner 
of user of a privilege, so they came to similar conclusions 
in the case of prerogative.” The following cases may 
be briefly mentioned as establishing these fundamental 
propositions. 

First, the case of Prohibitions del Roy ( 1607 ) 
established that the monarch derives his powers from 
the law and that the law must be administered in the 
ordinary courts by a judiciary trained in its peculiar art 
and technique. It is by the artificial reason and judge- 
ment of the law that the kingdom is governed and not 
by the natural reason of any one person.” Second, 
there is whaf Coke has called the case of Proclamations 
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( 1611 ), where the decision was that “the King by his 
^proclamation cannot create any offence which was not 
an offence before, for then he may alter the law of the 
land by his proclamation in a high point ; for if he may 
create an offence, where none is, upon that ensues 
fine and imprisonment. Also it was resolved, that the 
King has no prerogative but that which the law of land 
allows him. But the King for prevention of offences may 
by proclamation admonish his subjects that they keep 
the laws and do not offend them.” In other words, 
"“the mere claim of the holder of a power is not conclu- 
sive and that it is for the courts to decide on its existence 
and true extent.” This principle was established in 
Darnel’s case or the case of the Five Knights ( 1627 ). 
“After his demand for a forced loan Charles I in 1627 had 
imprisoned various persons who had refused to contri- 
bute. Five of them, Sir Thomas Darnel and four others 
applied for writs of habeas corpus from the court of 
King’s Bench. ...The Court ..came to the conclusion 
that the return to the writ was good and the law gave 
to the King a common law power of imprisionment 
without giving reasons.” 

“The twentieth-century case which reaffirms the 
principle laid down in Dornel’s case that the courts will 
not inquire into the mode of user of an admitted 
prerogative is Chandler v. D. P. P. The appellants, 
members of the committee of 100, had been convicted 
of conspiracy to commit a breach of Section 1 of the 
Official Secrets Acts, 1911, namely, to enter a prohibited 
place for any purpose prejudicial to the safety or interests 
of the State. ...The House of Lords held that the trial 
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judge had rightly refused to allow them to call evidence 
$o show that nuclear disarmament would really be 
beneficial and not prejudicial to the interest* of the 
State. The disposition and armaments of the armed 
forces was one of the oldest prerogatives of the Crown 
and its exclusive discretion in such matters could not be 
challenged in a Court. ” 

Coming to the present position of the prerogatives, 
we may say that though in theory these are numerous 
and wide, in fact, however, very few of them arc actually 
exercised by the monarch personally and in his own 
discretion. And it may also be said that all exist only 
by leave of Parliament. Also, the term loyal preroga- 
tive is misleading in that it leads one to believe that the 
monarch has more real power than is in fact the case. 

n short, b must always be kept in mind that ‘So long 
as Parliament c oatinues to allow the Monaich or the 
Crown to retain any prerogatives, then those preioga- 
lives will be pre-eminent but they always could be swept 
away by Act Parliament. But since the convention 
of advice upon which the Monarch acts leads to the 
placing of considerable extra power in the hands of the 
Government of the day, it would appear very unlikely 
that any Government party should wish to sweep them 
away.” Another reason for any Government party 
being unwilling to sweep them away is that these allow 
them considerable freedom of action particularly i» the 
field of foreign relations and disposition of the armed 
orccs. “If the conduct of foreign affairs and the 
disposition of the armed forces of the Crown had not 
been included within the prerogative, the cabinet might 
CFC— 17 
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have hesitated in 1956 before embarking on the sweep 
adventure.” Of course, there are examples ofParlia* 
ment abridging, modifying or replacing such powers 
by statutory powers, the most notable such example 
being the passage of the Crown Proceedings Act, 
1947. 

Q. Describe the role of the Privy Council in the Govern- 
ment of Britain to-day. 

Ans. The Privy Council is a body which hardly 
gets the limelight to-day but nevertheless if is important 
for the position it occupies in the whole system of 
government. Its importance is evident from the fact 
that ''Neither ministry nor Cabinet, nor the tole of the 
Crown in general, can be understood without bringing 
it into the picture.” The origin of this highly importanl 
body may be described thus. 

“Very early in British constitutional history, the powers 
of government. ..began to be differentiated along lines 
resembling the threefold classification and distinct organs 
for their exercise emerged. The Great Council, composed 
of the great feudal lords and meeting three times 
a year, advised the King largely by trying to set limits to 

royal action, as in Magna Carta Apart from the 

Great Council, the King was advised by an inner Council 

composed of his trusted lieutenants This inner 

Council, generally called the Curia Regis, carried on all 
the executive work of government, doing the will of the 
King everywhere except where blocked by the Great 
Council. Within the Curia Regis itself, increasing size 
brought the need for a small executive committee — hence 
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the Privy Council, close to the King. The Privy Council 
^.ame the real executive Council ” 

At present the Privy Council is composed of 330 
members. These members include the archbishops of 
Canterbury and York, the bishop of London, the lords 
of appeal in ordinary, certain other high judicial 
personages, ambassadors to foreign countries, the speaker 
of the House of Commons, as well as a few overseas 
representatives, and a few men of distinction in litera- 
ture, art, science, and other fields upon whom the 
sovereign has conferred the membership as a mark of 
honour, The membership of the Council is life-long. 
But the most important part of the membership of the 
Council is that of the present and the past Cabinet 
ministers. 

To au ; . the Privy Council as a body has been 
oveishadowcd by the Cabinet which in origin was an 
informal Committee of the Council. Naturally to-day 
the meetings rf *he Council are few and far between 
except on tl occasion of the crowning of a new monarch 
or a similai ly imp n iant State function when the entire 
body is cjllcd.” “The Councillors ordinarily meet with 
the sovereign at Buckingham Palace as a King-in- 
Council, although for some years it has been possible to 
transact business in an emeigeucy in the absence of the 
loyal person .’ 1 

As rcgaids uliai tlu^c meetings do, Tt is at Council 
meetings that ministers and many other officials take 
the oatli icquiicd of then* md receive then seals or 
other symbols of office. 5 ’ “The most important 
business, liowcvcr, is promulgation of “Orders-in- 
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Council,” both in pursuance of royal prerogative and 
under authority of statute. Increasing number of 
administrative rules and regulations are issued by 
various executive departments and other agencies acting 
individually... . Prominent examples are declarations 
of war and decrees summoning, proroguing and dissolv- 
ing Parliament ;--*and a variety of orders issued in 
pursuance of authority conferred in general terms in 
acts of Parliament dealing with such subjects health, 
education and the like.” 

But as said earlier, the Privy Council has been 
overshadowed by the Cabinet which to-day is realh the 
deliberating and initiating agency behind all policy 
questions. If the decision made by the Cabinet requires 
parliamental approval, it is taken thcie. “If, however, 
as frequently is case, Orders-iu Council will suffice, they 
go rather to the Privy Council. The Cabinet decides 
that a given order shall be issued or that the C)ueen 
shall be advised to perform a given act. It cannot, as 
a Cabinet, issue such orders ; that is the business of the 
King-in-Council which remains the only authority 
competent to give certain decisions the foice of law.’ 

There arc various Committees of the Piivy Council, 
such as the Board of Trade, which seldom meet. An 
important Committee which does meet is the Judical 
Committee of the Privy Council, composed ol Privy 
Councillors who are or have been in high judicial office. 
It sits to hear appeals from parts of the British Common- 
wealth. It also, among other matters, hears ecclesias- 
tical appeals from church courts and any problems 
referred to it by the Crown. „ 
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To conclude, the significance of the Privy Council 
L-day derives from the fact that the Cabinet, the main- 
spring of the whole government machinery is still largely 
unknown to the law. Orders are issued by the King 
by and with the consent of the Privy Council. Or, as 
has been said succintly, “the cabinet officer delibrates 
and advises ; the privy councillor decrees ; and the 
minister executes,” which means that, in law, the Privy 
Council "still remains the real authority which gives 
advice to the sovereign and does the will of the sovereign 
except where blocked by Parliament. 

i Q. Discuss the constitutional position of the Houst of 
Lords. " Its strength lies in its weakness." — Discuss. 

Ans. A second chamber in a unitary State is often 
thougnt cf as a brake, a device foi delay, a means of 
checking what a nineteenth century Lord Chancellor 
called “the inconsiderate, rash, hasty and undigested 
legislation o r ti e other House.” It is, however, impor- 
tant to reause that bicameralism as a part of parlia- 
mentary government in England did not develop 
because such a form of government was thought to 
be theoratically desirable, but because of certain 

practical difficulties, social and political, which were 
encountered in the holding of earlier Parliaments. 
Parliament consisted of the Sovereign, certain of his 
subjects summoned by personal writ, and other subjects 
selected by the free men. The House of Lords as a 
separate part of Parliament may be said to date fiom 

the first occasion on which the elected representa- 
tives of th"e free men met together on their own. 
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Parliament without King and Commons was the House of 
Lords. 

The House of Lords to-day perform three kinds of 
function, judicial, legislative and deliberative. It is 
the Supreme Court of Appeal in the United Kingdom 
of Great Britain and North Ireland and a Court of 
Impeachment for the trial of important officials of 
the Crown. Originally the whole House of Lords, 
acting in its corporate capacity, heard appeal. In 
1876 an Act was passed providing for the appointment 
of Lords of Appeal-in-ordinary, holding peerages for 
life. The appointment of Lords of Appeal does not 
interfere with the theoritical right of lay peers to be 
present during the hearing of appeals, but for more than 
a century they have not voted injudicial cases. In 1947 
.a change was effected which entrusts the hearing of 
appeals to a special Appellate Committee of the House. 
It is to be noted, however, that the House of Lords does 
not act as a constitutional Court like the U. S. Supreme 
Court. 

The legislative powers of the House of Lords were 
equal to those of the Commons until 1911 but the 
Parliament Act of that year reduced the Lords to a 
definitely subordinate position. This Act provided that 
the House of Lords could delay money bills for one 
month and other bills for two years. The Parliament 
Act of 1949 has further reduced the period from two to 
one year. In short, at present the Lords are deprived 
of practically all powers in respect of money bills and 
in respect of other bills, its powers amount to a suspen- 
sive veto only. 
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As regards other functions of the House of Lords the 
poinion of the Bryce Conference of 1918 may be taken to 
be definitive. After saying that a second chamber should 
not have equal powers with the Commons, nor the power 
of making and unmaking ministries nor any marked 
permanent onesided political bias, it declared the func- 
tions of a second chamber in Britain to be, (i) examina- 
tion and revision of bills from the House of Commons ; 
(ii) initiation of bills dealing with subjects of a compara- 
tively non controversial character ; (iii) the interposition 
cf so much delay ( and no more ) in the passing of a bill 
into law as may be needed to enable the opinion of the 
nation to be adequately expressed upon it, and (iv) full 
and free discussion of large and important questions. 

In short, the present day functions of the House of 
Lords, from its judicial functions, are to serve as 

a sounding boa.d for great national issues, to review 
pending legislation, to give careful preliminary considera- 
tion to private bills. 

Now all >ese make clear the present role and 
position of the House of Lords in the government of 
Britain. To be more precise, we may make a list of its 
inabilities. First, in money matters, it cannot do any- 
thing against the wish of the Commons. Second, in 
other matters, it can only delay a little what the Commons 
has decided to do. Third, it has no control over the 
government, the Prime Minister invariably belongs to 
the Commons ; its vote does not decide the fate of the 
government which is responsible to the Commons only. 
In short, the present constitutional position of the Lords 
may be expressed succintly by saying that in Britain the 



264 Help to the Study of M. A. Political Science 


sovereignty of Parliament has come to mean the sove- 
reignty of the Commons. 

In this context, the question is obvious how does me 
House of Lords survive ? An answer to that question 
may be put thus. 

The objections to the House of Lords are well known 
They are its size, the possibility, however unlikely, of the 
invasion of its lobbies by large numbers of unqualified 
backwoodsmen, its hereditary composition ^and over- 
whelmingly conservative political outlook. Thus the 
need for reform is manifest and even recognised by the 
Lords themselves. And proposals of reform are also 
not lacking, some confined to eliminating fiom the 
House those of its members who have not qualifications 
for service ; some proposing a combination of a reduced 
number of hereditary peers and a proportion of nomi- 
nated life peers ; some facing a break with history and 
proposing an elected senate ; and some more imaginati- 
vely envisaging devolution to local or industrial 
chambers. But all these have not so far resulted in any- 
thing concrete partly because at no time has it been 
essential to achieve success and partly because some 
have been viewed with suspision by the Commons 
itself. 

In any case, the features of the House which aie in- 
herent in its history and which all wish to preserve are 
its independence, its indiffeience to unpopularity, its 
capacity for transacting business and the prestige derived 
from the experience and authority of its members. In 
1948, the Party Leaders met, discussed and issued a 
statement embodying the points on which f hey agreed 
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and those on which they differed. They were agreed 
on composition — appointment on grounds of personal 
distinction or service. They were agreed that women 
should be included and in order that no one should be 
excluded for lack of means, that some remuneration 
should be paid. They were agreed that the second 
chamber should be complementary and not a rival 
to the House of Commons and that it should not be so 
constilu<ed as to give a permanent majority to any 
political party. 

They differed, however, on the old question of 
powers, the period of delay. So matters stand to-day. 
The question now is— do the principles of democratic 
government require that the second house should be 
merely a useful chamber, performing the very necessary 
function*- of review and revision or should it be a cham- 
ber which could have enough power and authority, if 
circumstances ever make it necessary, to assert itself as 
a balancing r artor in the Constitution and give the 
country an opportunity for second thoughts ? 

But though a sitting target for criticism from nume- 
rous quarters, its ability to suivive, even with reduced 
power, is a wonder. And perhaps the most important 
reason lies in something which may be taken to express 
an aspect of the British national character, namely, the 
readiness to recognise facts and adjust accordingly. 
Thus commenting on this point, Laski has said, “it has 
endured only because in each of the conflicts of the last 
generation the House of Lords has preferred to abdicate 
rather than to fight and because it has thus far proved 
impossible* to discover among parties any common 
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agreement to the principles upon which it should be 
reformed.” 

O* How far do you agree with the view that the Parliament 
Act of 1911 as amended in 1949 has transformed the sovereignty 
of Parliament into the sovereignty of the Grown and the House 
of Commons ? 

Ans. j\ basic feature of the British Constitution is the 
sovereignty or supremacy of Parliament. “Parliamentary 
supremacy implies two important principles. In the 
first place, Parliament has legal power to enact, amend 
or repeal any statute whatsoever, to amend or rescind 
any rule of common law, to override any decision of 
the Courts, and to make any established constitutional 
convention illegal. In the second place, no other 
authority or agency has the power to override or set 
aside anything that Parliament does.” Thus, in law, 
Parliament has literally absolute power to do anything 
and everything it likes. And in the context of the 
British Constitution when any action of Parliament is 
criticised as unconstitutional, the meaning is not that 
Parliament does not have the constitutional authority 
to make the enactment in question but that simply it 
is “considered to be out of keeping with previously 
accepted fundamental law” which, however, by no 
means implies that if adopted it would not be valid. 

But Parliament has three aspects, represented and 
respected by the King, the House of Lords and the 
House of Commons. Though the three aspects of 
Parliament are outwordly separate, constituted on 
entirely separate principles, perform different works 
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in different places, meeting only on great symbolic 
t occasions, yet as the supreme organ of the State is 
a corporate organ and cannot do anything without 
the concurrence of all its parts. Recent times, however, 
have seen important changes in this traditional position. 
First, the association of the sovereign in the business 
of Parliament has to-day become purely formal and 
ceremonial, so that Parliament has in practice become 
only the two Houses, the Lords and the Commons. 
And in the second place, the Lords also representing 
the nobility has been reduced to a position of ineffec- 
tive subordination to the Commons. Thus whatever 
the theory in practice Parliament to-day means the 
House of Commons which now wields all the powers 
that belong theoretically to the King-in-Parliament. 
This revolutionary transformation in the respective 
positions of the two houses of Parliament was mainly 
the result of the Parliament Act of 191 1 as amended 
in 1949. An examination of the Act ofl911andits 
amendment in 1349 will show that- 

The Parliament Act of 1911, one of the landmarks 
in the English constitutional history, reads as follows : 
<: If a money bill, having been passed by the House 
of Commons, and sent up to the House of Lords at 
least one month before the end of the session, is not 
passed by the House of Lords without amendment 
within one month after it is sent up to that house, 
the bill shall, unless the House of Commons direct 
to the contrary, be presented to His Majesty and 
become an act of Paliament on the royal assent being 
signified, notwithstanding that the House of Lords 
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have not assented to the bill.” The term money bill 
is so defined as to include measures relating not only* 
to taxation but also to appropriations, loans and audits. 
Power to decide whether given measure is or is not 
a money bill within the meaning of this Act is given 
to the Speaker of the House of Commons, with no 
appeal from his decision. 

As regards other bills, the Act provided that “other 
bills if passed by the House of Coinmcftis in three 
successive sessions, and if sent up to the House of 
Lords at least one month in each case befoie the close 
of the session, but rejected by that body in each of 
those sessions, should become law. It was required 
that at least two years must have elapsed between the 
date of the second reading of such a bill in the first 
of the sessions of the House of Commons and the thirds 
reading, or final passage, of the bill in the third of 
the sessions.” 

Clearly, the net result of the Parliament Act of 1911 
was to make the supremacy of the popularly elected 
house which had been a fact in practice, though not in 
law, a matter of law henceforth, without disturbing the 
bicameral^ structure. Henceforth, the second chamber 
could only delay but nothing more. But the basic 
weakness of the bicameral system was not touched by 
the Act of 1911 and this in course of time necessitated 
the Act of 1949. And this latter Act reduced the House 
of Lords to a position where v ‘it could delay general 
legislation only during a maximum of two sessions of 
Parliament and a period of one year. Without actually 
abolishing the House of Lords, the Parliament Act of 
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1949 went about as far in curtailing its authority as 
could be expected.” 

sThus there is no doubt that the powers belonging 
in theory to Parliament has come into the hands of the 
House of Commons not simply in practice but as a 
matter of law also. But this increase in the power of 
the House of Commons lias necessarily meant also an 
increase in the powei of the Ciovwi as shown by the 
saying tha4. “the power of the Crown have expanded as 
democracy has giown.” The Crown here means the 
supreme exccuth e authority of the State which to-day 
is the Cabinet for all practical purposes. The increase 
in the power of the Cabinet may be explained thus. 

The emergence of the welfare State has been increas- 
ing the ambit of State functions and this has the result 
that the f« ’niulalion of policj has to be on wider and 
vider fields. A, so policies are meant to be implemented 
and in most cases they invoke legislation. Therefore, 
policy formula* ion logically leads to initiative in legis- 
lation- Thu. -he Cabinet lakes the initiative and sees a 
piece of legislation go safely thiough Parliament. 
Secondly, the Cabinet controls, directs and supeixises 
the entire machinery of administration. And thiidly, 
an important business of the Cabinet to make the 
numerous dopaitments follow a consistent and 
co-ordinated policy. In shoit, the Cabinet is the central 
directing instmment of government, in legislation as 
well as in administi ation. It is m Cabinet that adminis- 
trative action is co ordinated and the legislative piopqpals 
are sanctioned. It is the Cabinet which controls 
Parliament end governs the country. 
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In theory the Cabinet is subordinate to the House 
of Commons but in practice the relationship has been* 
reversed, and the reasons may be put as follows. The 
process in which power has shifted from the House of 
Commons to the Cabinet is really a part of the process 
of democratisation. Indeed all the changes which have 
accompanied this broad process of democratisation, 
the development of the party machinery, the growing 
stringency of the party discipline, the replacement of 
the House of Commons by the electors as the govern- 
ment-choosing agency, have all worked in the same 
direction, to increase the ascendancy of the Crown in the 
sense of the executive over Parliament. 

Thus there have been two developments, one 
resulting in the transfer of all powers of Parliament to 
the House of Commons and the other resulting iiv 
transfer of the powers of the House of Commons to the 
Crown, and these have given rise to the point that the 
Parliament Act of 191 1 as amended in 1919 litis trans- 
formed the sovereignty of Parliament into the 
sovereignly of the Crown and the House of Commons. 
Now though the actual developments giving lisc u> 
this opinion cannot be denied, yet it must be said that 
the opinion in question rather exaggerates and fails to 
take note of certain significant points. 

First, as regards the sovereignty of the Crown, the 
following points may be made. Though any modern 
democratic State may be said to be bound to be 
characterised by comparative dominance of the 
executive over the legislature, yet the executive can by 
no means be said to be beyond control by the legislature. 



Constitutional Law 


271 


It has been said that the British system of government 
is one of Cabinet dictatorship qualified by publicity. 
The characterisation is significant because the factor 
of publicity brings in the element of popular wish and 
feeling. A government conducted within the full glare 
of publicity is in a sense very much under popular 
control. And the point needs to be emphasised that 
a government even with an enormous majoiity cannot 
neglect the feeling of the House of Commons. Every 
government must use its power in such a manner as to 
maintain itself in power. This naturally creates a 
sensitiveness to public opinion which is the leal sanction 
behind all power and which is expressed not merely at 
a general election but by all the instruments at the 
dispolas ol a free people. 

Si condh, as regards the sovereignty of the House of 
Commons, again, the following may be said. Without 
denying the present day overwhelming role and powers 
of the Ho us ' f Commons as the repository of the 
popular will, it would not do to forget the role of either 
the sovereign or the other House in all that is done by 
Parliament. The role of the sovereign and its im- 
portance may be seen from the saying of Maitland 
“Wc must not confound the truth that the King’s 
personal will has come to count for less and less with 

the falsehood that his legal powers have been 

diminished. On the contray, oflate years they have 
enormously increased.” And the authority of the 
Crown permeates all fields and functions of government. 
And about the role of the Lords and its importance, 
the follo\tfing comment may be made “even the 
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conservatives, despite the sentimental attachment which 
many of them have for the House of Lords, realise that 
it would not be to their interest to have a sceond 
chamber with the influence exercised prior to 1911. 
Nevertheless, the House of Lords lias played a far from 
insignificant role in British Government during recent 
years and it may well be that the reconstruction of its 
membership will add to its importance. An Act of 1963 
which allows a peer to stand for election and take a 
seat in the House of Commons after a nominal 
renunciation of his titles, may seem to vindicate the 
principle of rule by elected ministei, but its actual and 
immediate effect was to open the highest office in the 
land to a peer, Lord Hume, even before his election to 
a safe seat.” 

Finally, it must be kept in mind that Parliament 
must in each case “act by the composition and according 
to the procedure which may happen to be legally in 
force at the time, otherwise it would be possible for 
some impostor assembly to call itself the true Parlia- 
ment of the realm. This, after all, is why the courts 
will not recognise the validity of a mere resolution of 
either House as law.” 

gjj . Q. Tract l hr development of th *> Cabinet system of govern- 
ment in England. What are the innovations made during the 
two wars ? Are they now permanent features / 

Ans. The Cabinet is a conventional organ of 
government composed of a number of ministers selected 
by the Prime Minister. Its membership is not fixed 
by statute, although certain ministers are always 
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appointed, the number being usually less than 
, twenty. 

The system of Cabinet government came into being 
as one of the results of the passing of the Bill of Rights 
in 1689. “Unable to procure the kind of assistance that 
he needed fiom an overgrown and unwieldy Privy 
Council, Charles II, in 1667 drew about himself a little 
group of trusted persons who, from the initial letteis of 
their name acquired the nickname of the ‘Cabal*. 
Councillors not admitted to the inner circle naturally 
objected ; leaders of liberal thought regarded it as a 
dangerous instrument of intrigue, and lor a time the 
arrangement had to be abandoned. Soon revived, 
however, the device established a precedent lor clo-c 
working relations between the King and a select group of 
. advise^. !h remained onl> lor the group to be widened 
to embrace all of the principal ministers to transform it 
into what is known to-day as the Cabinet.” 

Thus, in origin, the Cabinet was an iuknmai gathe- 
ring of those Jvy Councillors who were also ministers, 
meeting ciL fit'Mt with and later without the so\creign. 
The Cabinet assumed its present shape when the acces- 
sion of the Hanoverian kings with their limited know- 
ledge of English, the British Constitution and the British 
way of life had severely curtailed the personal participa- 
tion of the sovereign in executive government anjd made 
a substitute essential. 

This fortuitous change of practice was to pro\e to be 
of momentous consequence, namely the rise of the office 
of Prime Minister. In the absence of the king, someone 
was needed to preside over the Cabinet meetings > 
CFC— 18 
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organise the business and report the results of the 
deliberations to the king. This person was in effect to 
do for the Cabinet what the Speaker had in earlier times 
done for the House of Commons. But the course of 
time saw an inevitable change in the role. Gradually 
the Cabinet began to acquire the character ol the all 
powerful executive government and together with that 
there w^s corresponding increase in the power and 
prestige of its Chairman. In this way, Robert Walpole 
was the first man to be known as the Prime Minister 
which, it may sound curious, he much resented. Another 
consequence of the king’s absence was that the ministers 
began to go in for uniformity for it was hardly practi- 
cable for the Prime Minister to go to the king with 
several different advices. This again logically leads to 
another development. For rendering an unanimous 
advice, or at least an agreed advice, it has to be a 
homogeneous body. This together with the rise of 
political parties differing from one another on the basis 
of distinct programmes led to the practice of drawing all 
Cabinet ministers from one party. Again foi remaining 
in office, parliamentary approval was necessary for the 
Cabinet and thus came the theory that the Cabinet was 
responsible to Parliament, or to be more precise, to the 
House of Commons. 

The Cabinet is not in itself an executant in that it 
has no legel authority, its decisions being valid by 
convention and not by law. As a political machinery, 
it exhibits the following characteristics : 

1. The exclusion of the king : The king does not 
attend the meetings of the cabinet. This practice dates 
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from 1714 and arose because George I the then king did 
c not know English. 

2 , The close correspondence between the Cabinet 
and the Parliamentary majority for l he time being 
secured in two ways : (a) the leader of the majority 
party in the Commons forming the government, and 
(b) every minister having to be a member of one or the 
other House of Parliament. 

3. Political homogeneity ol the Cabinet : members 
of the Cabinet hold the same political views through 
belonging to the same political party. 

1. Political responsibility to the Commons : the 
members of the Cabinet are answerable to the House of 
Commons for cvcr> policy they embark upon and every 
action they take. This responsibility is both several 
^and i ol 1 , e. 

5. Pile ascendancy of the Prime Minister : the Prime 
Minister is the ke) stone of the Cabinet arch. 

The Cabinet meets in private and the pioccedings 
are strictly c adential. Its members aie bound by 
their oath as Privy Councillors not to disclose any infor- 
mation. The theoiitical reasoning for this secrecy is that 
a Cabinet decision is advice to the sovereign, whose 
consent is necessary before it is made public. From a 
practical point of view, secrecy is essential in the interest 
of unprejudiced debate which can take place only if 
there is no risk of publicity for anything said in a 
Cabinet meeting. 

With an expansion in the volume of work natural in 
* modern times and particularly during a war, the burden 
on the Cabinet increases very much. Some relief may 
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be found through the use of small Committees of Cabinet, 
which are now an established feature of Cabinet proce- 
dure. But during a war, even this was found to go only 
a little way. The difficulty faced by the Cabinet was 
summed up by Lloyd George by saying you cannot wage 
war without a sanhedrin. He as the Prime Minister 
during the woild war I set up a small War Cabinet of 
five members. This small body was relieved of all 
departmental duty and was charged with planning the 
conduct of the war. And since during a war all issues 
become subordinate to the one predominant issue, 
naturally this War Cabinet became the Cabinet. But 
this device also had its difficulty the chief of which lay 
in the divorce of deliberation on policy fiom the direc- 
tion of administration in the several departments. 

During the world war II also a Wai Cabinet \>a> 
set up but along different lines, it being “composed 
of Ministers who headed the departments most vitally 
concerned with the prosecution ol the war.” 

The much greater governmental acthity involved 
in the much larger legislative programme of the post 
war Labour Government entailed much greater conges- 
tion of Cabinet business than before. Many new 
departments came into being, the ministers concerned 
being, however, excluded from the Cabinet. 

No device has yet been found to reduce the Cabinet 
to the most effective size of perhaps ten or twelve. 
One way would be to amalgamate two or more 
closely i elated departments into a single department. 
In practice, however, what we find is not amalgama-' 
tion but something of a superministry t to supervise 
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the activities of a few related ministries. The Ministry 

Defence Act 1916 provides for a Minister of Defence 
who is charged with formulating and applying a unified 
policy for the armed set vices. The Minister of Defence 
since his appointment under this Act has been a 
member of the Cabinet. This, taken as a trend of 
the future, may come some day to be composed largely 
of such supei ministers. A further tendency in this 
direction “can be detected in the conferring on the 
Chancellor of the Exchequer of a co-ordinating role 
in matters of economic policy. Further moie, although 
the War Cabinet has disappeared, there is still a small 
inner group in the Cabinet on whom the Prime Minister 
places special reliance. This may well be a super- 
ministry in embryo. *\t any rate, the effective working 
of the Cabinet system under present circumstances 
seems to require a still further concentration of respon- 
sibility and powci on fewer men. 

In other w oL, the informal character of the Cabinet 
meeting without any agenda or without keeping a 
record of its deliberations, has vanished under pressure 
of circumstances both peace time and wai time. In 
1916 along with the appointment of a War Cabinet, 
a special official was appointed, the Cabinet Secretary 
whose function became ^preparing agenda for meetings, 
keeping minutes, and circulating information among 
ministers entiled to leccive it. Designed for the 
duration of the war, the arrangement proved so useful 
that in 1919 steps were taken to perpetuate it. 
Nowadays the Secretariat usually referred to as the 
Cabinet offfee, is regarding as an indispensable Cabinet 
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adjunct.” Naturally, the business of the Cabinet 
office to-day has expanded very greatly. To-day the; 
Cabinet office prepares papers which set forth salient 
facts, and these are circulated among the members 
beforehand so that when they assemble they may 
consider items of business with some degree at least 
of expertness. In short, many innovations have been 
made under pressure of woik, particularly during the 
wars, but all these to-day aie permanent ‘parts of the 
Cabinet procedure. 

Q. What aie lh( contentions of th( Constitution ? 
Classify them and s mU tin sanction In hind them. 

Ans. An important featuic of the Brithish Consti- 
tution is the existence of a large number of conventions 
which Dice) called the “Conventions of the Constitu- 
tion.” Conventions are rules based on custom or 
practice which regulate to a very large extent the 
relations between the public authorities and the 
working of the political machinciy. Unlike laws, they 
remain beyond the cognisance of the Courts but they 
are nevertheless no less important than formal laws 
in * the .working of the Constitution. The Conventions 
or rather their impoitant role in the political life has 
been variously recognised and they have been charac- 
terised as the unwritten maxims of the Constitution 
and the motive power of the Constitution. In the 
words of Jennings, the short explanation of conventions 
is that they provide the flesh which clothes the dry 
bones of the law, they make the legal Constitution work, 
they keep it in touch with the growth of ideas. 
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A convention may be said to differ from law in the 
following respects : (a) Law is enforceable through a 
Court of law while a convention is not. There is no 
formal method of determining when a convention is 
broken, (b) Laws are precisely formulated for the most 
part while it L nobody’s business to formulate the con- 
tentions. ‘'Conventions grow out of and are modified 
by practice and at any given time it may be dcfficult to 
^ay whether or not a practice has become a convention.” 
(c) “Laws commonly have a greater sanctity and there 
is a greater reluctance to break them.” 

But “the distiction between laws and conventions is 
not really of fundamental importance” and “conventions 
arc not really very defferent from laws.” 

Broadly the coventions of t lie British Constitution 
ran be II .died m three groups, those relating to the 
oyal prerogat’.cs and the Cabinet government, those 
relating to the woi king of Parliament, and those relating 
to the Commo' wealth. 

The Revo don of 1888 finally established the supre- 
macy of Pai li -men ( but many important powers and 
function such as ihe conduct of foreign relations, the 
command ovei 1 •• armed forces, regulation of the 
government expenditure, etc. still remained with the 
king. So arose the problem of reconciling these royal 
powers with the supremacy of Parliament and the 
solution came through the rise of the Cabinet system. 
The entire Cabinet system is based on conventions. 
Under this system, the king always appoints and accepts 
the advice of the ministeis who represent the people. 
There is no law obligating the king to do this and no 
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Court of law in the land will recognise such a principle. 
But the principle is nevertheless of the greatest practical „ 
significance and grew of through a long course of struggle 
between the monarch and the people in which the 
people gradually wrested power from the monarch. 
Ultimately, a condition has been created in which every- 
thing is done by the representatives of the people but in 
the name of the monarch. In this way, an ancient 
institution, monarchy, has been reconciled wkh morden 
democratic principles. Some of the more important 
conventions in this field are, the monarch gives his 
assent to a bill passed by both houses of Pailiament ; 
government is formed by the party with a majority in 
the House of Commons and the leader of that party is 
invited by the Sovereign to become the Prime Minister ; 
the monarch accepts the advice of the ministers ; the 
government remains in power during the pleasme of 
Parliament which must have at least one meeting a year. 

Besides these, there are a few others too on which, 
however, some difference of opinion exists. For 
example, the power to appoint the prime minister and 
to dissolve Parliament on the advice of the prime 
minister, are legally with the king. But how these 
powers are to be applied in pi ac tire is a matter of 
much controversy and it is not possible to say anything 
definite about these. 

Secondly, there are the conventions which govern 
the working of Parliament. The working procedures 
in both houses of Parliament, the procedure of law- 
making, parliamentary privileges, etc. are all matters 
of convention. The rules or rather the standing orders 
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which regulate these matters aie not to be recognised 
by the Courts but Parliament itself has the authority 
to enforce them which, therefore, may rightly be said 
to occupy a position of supreme importance in the 
constitutional life of the country. 

Thirdly, there arc a host of conventions regulating 
the relation of Biitain with the Commonwealth 
countries. Canada, Australia, Ncwzealand, etc. 
obtained their self lulc througn the operation of consti- 
tutional conventions. The Statute of Westminster 
1931 tried to formulate systematically some of the 
principles in this field but a very large area was still 
left open for the operation of conventions. 

Now, the question is what gives conventions force 
or why are they obeyed ? What is the sanction behind 
them ' 

Dicey wa.> of the opinion that conventions are obeyed 
because violation of conventions would ultimately 
involve breach of law. Tor example, annual meeting of 
Parliamer. is an important convention which, if not 
observed, will mean that the annual Army Act will 
expire, and the annual taxes will lapse. The conse- 
quence in such a case is that the government will have 
no authority to maintain an army and no authority to 
make any payment lo person serving the government. 
Naturally such a situation cannot be allowed to develop 
and so conventions are obeyed. 

But this explanation of why conventions are obeyed 
may at most be taken to show one reason but it 
certainly cannot be the whole of it. “President A. L. 
Lowell of Harvard on^e pointed out that the United 
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Kingdom is not obliged to continue holding annual 
sessions of Parliament simply because a new mutiny act 
must be passed and new appropriation made every 
year.” Parliament enjoys absolute legel sovereignty and 
therefore, it is prefectly within its competency to change 
the laws in such a manner that the violation of a parti- 
cular convention or a set of conventions will not involve 
any breach of law. For example, there is no legal bar 
to Parliament passing a permanent Army Act and 
authorising taxation and expenditure for a number of 
years. 

So the reason way com entions are obeyed must be 
sought elsewhere And when that is done, it will be 
seen that ultimately public opinion provides the real 
sanction behind the conventions. In Britain politics is 
a kind of sport and the conventions may well be regar- 
ded as rules of the game. And those who participate in 
it will have to abide bv the rules of the game. Persons 
or parties not placing fair, that is, not playing accor- 
ding to the rules of the game will incur the displeasure 
of the electorate \\ hich may then take action during the 
election. This fear of popular displeasure resulting in 
electoral d # efeat must surely be the most potent force in 
this regard. And no part of the political machinery, 
including the monarch, can be said to be really free 
from its grip. The monarch obeys the conventions, 
for, through them it accepts the democratic principle 
and its own political neutrality on which rests its conti- 
nued existence. The same factor may also be shown to 
be operating in respect of other parts of the political 
system also. 
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Again, a partial reason why conventions are obeyed 
can also be found in the possibility that if a convention 
fails to be observed, the particular matter may be made 
a matter of law. For example, the Parliament Act of 
1911 would not have been necessary had the House of 
Lords, in violation of convention, not refused to ratify 
an important bill passed by the Commons. 

Further, it should be noted that regard for tradition 
also pla^s its part in the enforcement of the conventions. 
This regard for tradition, a very important aspect ot the 
British national character, creates a climate of opinion 
in which it is extiemely difficult to violate the conven- 
tions. 

But all these discussions about the conventions and 
the force behind them leave one point untouched. That 
is a 1 ! du’sc are liable to be accepted so long as the 
society may maintain a basic unity transcending all 
differences between classes and strata : but if and when 
such unity iCe ?r be in the melting pot uising thereby 
the fundamental questions as to the ends of the existing 
social, political, economic arrangements, what then ? 
One thing is clear, that under such a circumstance, the 
conventions will lose much of their force inasmuch as 
they are apt to be interpreted differently and put to 
different uses. Thus it may be said, in the words of 
Laski, “men regard constitutional principles as binding 
and sacred because they accepted the ends they 7 are 
intended to secure.” 

Finally, a word about the value of the conventions. 
They enable the Constitution to bend without breaking ; 
to adjust hself to changing needs without any radical 
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overhauling. Thus the convention that the king does 
not veto a bill passed by Parliament is an adjustment 
of monarchy to the needs of a democratic age, kingship 
being retained without prejudice to the supremacy of 
the popular will. Also they help the smooth working 
of the Constitution. The conventions regarding the 
Cabinet system enable the Legislature and the adminis- 
tration tp work in Unison, and those relating to the 
link between Biitain and the Commonwealth Countries 
help to maintain their close lelationship without 
prejudice to cithei the independence or the sclf-iespect 
of any one. 

?. Discuss th nutate and extent of lh privileges of 
Parliament with special tefnenc < to th< jurisdiction oj the 
Courts of law in relation to them. 

Ans. Both Houses of Parliament enjoy certain pri- 
vileges and immunities designed to protect them from 
unnecessry obstruction in cairying out their duties. The 
historical reason for theii existence is that Parliament 
is strictly the “High Court of Patliament”, and superior 
courts of law maintain similar privileges which protect 
them in the exercise of their judicial functions. Although 
mainly similar in each House, for the privileges belong 
essentially to Parliament as a whole, there are some 
differences in effect. 

In the House of Commons, at the beginning of each 
session since about the middle of the sixteenth century, 
the Speaker has claimed, on behalf of the Commons, 
“their ancient and undoubted rights,” These include 
freedom from arrest during sessions of Parliament and 



Constitutional Law 


285 


for forty days before or after a session, ( not for a 
criminal offence or contempt of court ), freedom of 
speech in debate, and the right of access to the Crown 
which is a collective privilege of the House and exercised 
on behalf of the House by the Speaker. Further 
privileges, rarely exercised, are to debate in secret, the 
right to control internal proceedings and the right to 
pronounce upon legal disqualifications for memership and 
to declare a scat vacant on that ground. But perliabs 
the most important right of the House is “an arbitrary 
power of rominilal fgr contempt which cannot be 
enquired into by the Courts, pro\ideJ that i he cause 
of the contempt is not stated . 11 And “Any act or 
omission which obstim is or impedes either House of 
Parliament in the performance ''fits functions or which 
obstructor impedes any member or ollieer of such 
Home in the 'hschargc of his duty 01 which has the 
tendency, directly or indirectly, to prodr< e such results 
mac be treated as a contempt, even though there is no 
precedent ' die offence / 1 

As regards the privileges of the House of Lords, a 
peer remains permanently covered by the privilege 
of freedom from arrest, enjoys freedom of speech in 
debate, enjoys individually tin freedom of access to 
the Sovereign, the right to try and to be tried by 
fellow peers on charge* of treason and felony. And 
the House as a whole has the right to commit for 
contempt and to exclude disqualified persons from 
taking part in the proceedings of the House. These 
privileges are not claimed formally by the Speaker, as 
in the Copimons, they exist independently without grant. 
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Now as regards the nature and extent of Parliamen- 
tary privileges, the following may be said. “Around 
parliamentary privilege some of the great battles of 
the Constitution have been fought. .. Parliamentary 
privilege began as a means of ensuring to the Crown the 
unhampered attendance of its servants when engaged 
on public affairs. Its enforcement lay largely with 
the Crovyn until Henry Vlli permitted the Commons 
to assume jurisdiction. Thereafter it served to enhance 
the prestige of the Commons and under the Stuarts 
was a weapon often used against tin' (Town itself 
In the eighteenth ccntuiv the harsh reckless use of 
parliamentary privilege In ought about a reaction. 
It was in this petiod, too. that we come across the first 
of the great .seiies of tases which lay down the piopet 
place of privilege in the Constitution." Some of the 
cases may be briefly mentioned. 

“The story starts with Sn John Holt, who said that 
the privileges of the House of Commons are well known, 
and are founded upon the law of the land, and aie 
nothing but the law . And if they declaic themselves to 
have privileges, which they have no legal claims to, the 
people of England will not be estopped by that 
declaration.” In Ashby v. White, Ashby sued White 
and other returning officers lor maliciously refusing to 
accept his vote in an election for the borough of 
Aylesbury . The Court of Queen’s Bench held, Holt 
C. J. dissenting that no action lay. - Holt’s dissenting 
judgment was upheld in the House of Lords. The 
Commons, however, did not acquiesce in this judgment 
and when one Paty and four other electors of. Aylesbury 
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brought similar actions against the returning officers, the 
plaintiffs and their counsel were committed to prison by 
order ol the Commons for breach of privilege. On habeas - 
corpus proceedings bi ought to secure their release, the 
Court of (Queen’s Bench held, Holt C. J. again 
dissenting, that the Couit had no jurisdiction. Holt 
C.J. stated that where the leturn to the writ was 
insufficient in law to constitute a breach of privilege 
or conteippt the plaintiffs ought to be released, a view 
which . has been upheld in subsequent cases. Difficulties 
having arisen as to whether a writ of error lay to 
the House ol Loids, Queen Anne resolved the dead- 
lock by proroguing Parliament, which set the plaintiffs 
at liberty and they went on to win their actions against 
the i eturning officer. The principle of these cases is 
well summed up in the following words : £ Tt is the 
birihnght of every Englishman who apprehends himself 
to be injured to seek for redress in your Majesty’s Courts 
of justice ; and if there be any power that can control 
this right an can prescribe when lie shall and when he 
shall not be allowed the benifit of the laws, he ceases 
to be a free man and his liberty and property are 
precarious.” 

In another case Burdett v. Abbot, it was held by 
the Court that cc if facts arc stated in the return to the 
writ of habeas-corpus which could not reasonably be 
considered a contempt, the Court must act upon it as 
justice may require.” 

There was the famous case of Stockdale v. Hansard. 
“ A report of prison Commissioners contained a libel 
of Stockdale, and the Commons had ordered the 
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Parliamentary printers, Messrs. Hansard, to publish 
the report for sale to the public. In the subsequent 
libel action by Stockdalc, Hansard, under instructions 
from the Commons pleaded that the report had been 
published by order of the House, and that it was, there- 
fore, covered by Parliamentary privilege. The Court 
held that this was not one of the privileges of the 
House.* Freedom of speech covcied papers passed 
between members themselves, but not those allowed to 
pass into the hands of the general public ” 

Then came the ease of t lie Sheriff of Middlesex (18 10) 
which was the sequel to Stockdalc \. Hansard. The 
Commons had passed resolution that the publication of 
reports, etc. was csscnti il foi the proper functioning of 
Parliament, and that the IIou>e had the sole nght of 
judging the validity anti extent of any privileges 
claimed. The IIoU'.c allowed the damages to be paid 
in Slockdale’s case but made it dear that any future 
attempt to bring such an action would itself amount to 
a contempt of the House. Nc\ ei thcless, Stockdalc 
proceeded to bring another similar action against 
Hansard, and judgment was dven in Slockdnlc’s favour 
in the absence of any plea by defendant but when the 
Sheriff of Middlesex levied the damages awarded in this 
latter case, and lie refused to give the sum back when 
so ordered by the Commons, he was forth with impri- 
soned by order of the Commons for contempt and breach 
of privilege of the House. Although the SherifF applied 
for habeas-corpus , his application failed because the Spea- 
ker’s warrant of committal did not contain any reason 
for the allegation of contempt or breach of privilege.” 
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The position thus is that “if the House commits 
for contempt generally, without stating reasons, then 
\hc Court is unable to look behind the return- But if, 
in the warrant of committal, facts are stated which on 
no reasonable ground could be considered as a contempt 
but rather a ground of commitment palpable and 
evidently arbitrarily unjust and contrary to every 
principle of positive law or natural justice, then the 
Court must look at it and act upon it as justice may 
require.” Clearly the icsult of this judgment ‘enables 
the House to avoid the consequences of the ruling in 
Stockdale v. Hansard for, by committing for contempt 
without giving any reasons the House of Commons 
may choose to tjeat as a bicach of privilege that which 
no Court would lecognise as a privilege.” “Ultimately 
the Parliamentary Papers Act was passed in 1840 to 
’make law tin' veiy extension of privilege which the 
Commons had claimed, and the Sheriff was set free 
when the session of Parliament ended shortly after- 
wards. The tment of the statute may perhaps be 
regarded as an act of conscience by the Commons.” 

To conclude, “parliamentary piivilegc can be 
defined as that law for the Member of Parliament 
which is no law for the electorate- But it is law It is 
for the ordinary Courts to decide whether or no .. 
the privilege claimed exists and what its limits are, 
although it is true that in neither case will they enquire 
into the mode of user of an admitted. ..privilege. ..for 
many years the House of Commons claimed and in the 
opinion of some, still claims, the right to determine 
npt merely the breach of an admitted privilege but also 
CFC— 1$ 
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whether or not the privilege in question exists. The 
better opinion today is, however, that it is for the Court9 
alone to determine questions relating the existence and 
extent of Parliamentary privilege. 55 

Finally, “The original reason for the existence of 
the privileges, that is to protect the High Court of 
Parliament has basically disappeared, foi, except where 
the House of Lords acts as a final Court of Appeal, the 
re^l functions of Parliament aie now tliosjs of debate 
and legislation. It cannot any longer be the case tl*at 
all the existing privileges are necessai) to protect 
members in the discharge of their duties. In particular 
it may be argued that the power to punish should be 
transferred from the Houses themselves to the Courts 
of law, so that the House may no longei seem to be 
judges in their own cause -Diverse activities of indivi- 
duals outside the House may be held b\ the House to 
amount to contempt and the Courts of law arc powerless 
to decide otherwise ..The present indications are that 
M. P.s since the Strauss affair have been more circums- 
pect about claiming that their privileges have been 
infringed.” 

Q . State the law and praetia of England relating to the 
right of holding public meetings and professions with reference 
to leading cases 

Ans. Every modern democratic State is charac- 
terised by the fact that its citizens enjoy certain rights. 
Some of these rights, again, are called fundamental 
and are as such accorded a place of special importance 
by being made an intergral part of the Constitution 
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which, with most modern States, is written. But in 
England there is neither a Constitution in the sense 
of a written document embodying the basic law of 
of the country, as there is, say, in India, nor, therefore, 
a list of constitutionally guaranteed fundamental rights. 
That, however, should not be taken to mean that 
citizens in England do not have any rights or that 
there are/io guarantees safeguarding their rights. The 
position in England in this regard may be put thus : 
“under the Constitution there are no formal guarantees 
of liberty apart from the declarations of rights contained 
in the ancient charters and the restrictions on the 
arbitrary power of the Crown imposed by the Revolu- 
tion Settlement of 1688 It is in the law of crimes, 
and of f> rt and contract, part of the ordinary law of 
the land, and not in any fundamental constitutional 
law, that the citizen finds protection for his political 
liberty, whether it is infringed by officials or by fellow- 
citizens.” T' makes it clear that in England also 
rights of citizens and their guarantees exist but both 
arc subject to the overall power of alteration or 
abolition by Act of Parliament. Thus as far as British 
constitutional law is concerned, our main task is to 
determine in what way individual liberty is restricted 
by law and not how it is preserved. With this back- 
ground, we may describe the position regarding the 
right of holding public meetings and processions as 
follows. 

In English law, no positive right to hold public 
meeting can be said to exist. As Dicey puts it, just 
as the right to freedom of speech is little more than 
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the right to say anything which a jury of twelve shop- 
keepers think it expedient to be said or written, just 
so “the right of assembling is nothing more than a 
result of the view taken by the Courts as to individual 
liberty of person and individual liberty of speech.’ 9 
‘'Public meeting includes any meeting in a public 
place and any meeting which the public or any section 
thereof are permitted to attend, whether on payment 
or otherwise. Public place means any highway, public 
park or garden, any sea-beach, and any public bridge, 
road, lane, footway, square, court, alley or passage, 
whether a thoroughfare or not ; and includes any 
open space to which, for the time being, the public 
have or are permitted to have access, whethei on pay- 
ment or otherwise. Meeting means a meeting held 
for the purpose of the discussion of matters of public 
interest or for the purpose of the expression of \ iews 
on such matters.” And the whole thing is governed 
by laws relating to public nuisance at common law, 
obstruction to the highway and unlawful assembly. 

“An assembly upon any part of the highway is a 
public nuisance at common law 7 which may be prose- 
cuted by indictment,-- It is, also, an offence under 
section 72 of the Highway Act 1835 to obstruct the 
passage of any footway or other highway and it is no 
defence that the obstruction is of part only of a highway, 
so that persons not taking part in the meeting can walk 
around it (Homer V. Cadman 1886). Nor is there any 
right to hold a meeting on a common or foreshore” for 
“practically all commons, parks and other open spaces 
are subject to byelaws made under statutory authority.” 
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Then there is the law relating to unlawful assembly. 
When three or more persons either assemble to commit 
or when assembled do commit, a breach of the peace, 
yr assemble with intent to commit a crime by open force, 
or assemble for any common purpose, lawful or unlawful, 
in a manner which gives firm and courageous persons in 
the neighbourhood reasonable cause to believe that a 
breach of the peace will occur, they are guilty of a 
common Jaw misdemeanour. But “an assembly in itself 
lawful does not become unlawful merely because it is 
, feared that some other persons may cause a breach of 
the peace by attempting to interfere with it.” “In Beatty 
V. Gillbanks which arose out of opposition to the 
Salvation Army in its early days, the local Salvationists 
had been convicted of unlawful assembly and ordered to 
find sureties to keep the peace by a court of petty 
sessions. On appeal to the Divisional Court it was held 
that since the association was for religious exercises an 
assembly and procession in the streets was not in itself 
unlawful. T 1 e disturbance of the peace was caused by 
the opponents of the Salvationists who had on several 
occasions violently interfered with their activities. It 
was clear that, had the Salvationists not met in public 
and marched in procession, there would have been no 
disturbance of the peace. Moreover previous meetings 
had caused disorders so that the Salvationists knew that 
similar consequences were likely to ensure. But since 
the disturbances were caused by people antagonistic to 
the Salvationists and they themselves had committed no 
acts of violence, they could not be convicted of unlawful 
assembly and be bound over to keep the peace.” Again* 
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disorderly behaviour for the purpose of preventing the 
transaction of business at a lawful public meeting has 
been made punishable under the Public Meeting Act, 
1908, as amended by section 6 of the Public Order Act, 
1936. Thus while law does not countenance any attempt 
to disrupt a meeting by some antagonistic outsiders, law 
also does not countenance any thic..t to the peace from 
the organisers or the speakers at a meeting. “By section 
5 of the Public Order Act, 1936, any person who in any 

t 

place or at any public meeting uses threatening, abusive 
or insulting words or behaviour with intent to provoke 
a breach of the peace or whereby a breach of the peace 
is likely to be occasioned is guilty of an offence.” “Section 
1 of the same Act prohibits the wearing of political uni- 
forms.” Any kind of private political army “employed 
for the use or display of physical force in promoting any 
political object” is also prohibited under Section 2 of 
the same Act, which also prohibits the possession ot an 
offensive weapon at public meeting or procession. Even 
English law goes to the length of permitting preventive 
detention though with the order of a Court. Here “It 
is not necessary that any particular pci son should have 
been threatened ( Lansbury v. Riley, 1914 ), nor, 
indeed, that there should have been anything calculated 
to lead to a breach of the peace in the sense of violence 
( R. V. Sandback, exparte Williams, 1935 ).” 

The law relating to processions can hardly be distin- 
guished from those relating to meetings, though such a 
distinction is made in Section 3 of the Public Order Act, 
1936. “A procession is different from a meeting in that 
its members are exercising their rights of passing and 



Constitutional Law 


295 


repassing along the highway. It is, therefore unlikely 
/hat proceedings for trespass by the owners of the subsoil 
would ever be brought against the members of a proces- 
sion though procession may constitute so serious an 
obstruction of the high way as to amount to a public 
nuisance.” Thus it may be said that processions also, 
like public meetings, are regulated by civil action for 
trespass, civil or criminal proceedings for nuisance, and 
by miscellafieous statutory powers. 

Generally, public processions come under the regula- 
tion of local acts or local bye-laws. Also Section 3 of the 
Public Order Act, 1936 '‘empowers a Chief Officer of 
Police who has reasonable ground for apprehending that 
a procession may occasion serious public disorder” to 
“give directions imposing upon the persons organising or 
taking p\* i .i. the procession such conditions as appear 
to him necessary for the preservation of public order, 
including conditions prescribing the route to be taken and 
conditions prohibiting the procession from entering any 
specified public place.” Refusal to obey such directions 
is a criminal offence. Moi cover, with the consent of the 
Home Secretary all processions may be prohibited in a 
particular area for a period not exceeding three months. 

To sum up, “a meeting can lawfully be held only on 
private premises with the consent of the owner, or on a 
public open space or in a park in which there is no right 
of way, and even then only with the consent of the local 
authority and subject to its bye-laws.” And “a 
procession need amount to no more than the collective 
exercise of the right of passing and re-passing along the 
high way. If will depend upon the facts of each case 
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whether this constitutes a reasonable use of the high way 
ahd whether other members of the high way are obstruct 
ted thereby. 5 ’ 

But before concluding, some attention should be 
paid to another aspect of the issue raised by the right 
of holding public meetings and processions and their 
regulation by law, common or statute. This is ct what 
has been called the public nuisance aspect which may 
result from freedom to speak and to demonstrate in 
public to the annoyance of one’s neighbours.” This 
means a concern for the maintenance of the peace or 
prevention of a breach of the peace. Thus it necessarily 
implies a heavy responsibility for those entrusted with 
the task, the police, who clearly must have some 
discretionary powers to decide at what point they are to 
step for the sake of order. Again, care should be taken- 
to prevent either officious or overcautious behaviour 
on the part of the police. Thus the legal position is 
that “the attention of the police should primarily be 
directed against those who seek to disrupt meetings” 
and “Justification for tins view may be found in the 
famous charge to the Bristol Grand Jury by Tindal, 
C* J., on the occasion of the Reform Bill riots in that 
City, and in the resulting case of The King v. Pinney.” 
Similar considerations also justify the powers given to 
the police regarding processions because “an appeal 
to reason which freedom of speech is designed to secure 
must be defeated if the appeal is made inaudible by 
counter demonstrations.” It may also be mentioned 
that the Public Order Act, 1963 greatly increases the 
penalties laid down in the previous Act. 
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“Thus English law is strict not only in tiefetice of 
the Constitution as by law established, but also in 
defence of public order ; and -it has been made stricter 
in recent years both by Legislation and by Judicial 
decisions.” There is also a substantial amount of discre- 
tionary power at the disposal of the police which, 
there is the danger, may not always be properly used. 
But the supreme fact to be kept always in mind is 
that the fundamental liberty is that of free elections, 
and the others, including some at least of their 
limitations, follow horn it.” 

Q. Exavnint the provision of the Statute of Westminster 
and discuss the effects on the constitutional relation between 
Britain and the Dominions. What is the present position ? 

A'.* The Statute of Westminster, 1931 is an Act 
of Parliament of the United Kingdom, given statutory 
recognition to the resolution passed by the Imperial 
Conferences in 192b and 1931. The net effect of the 
passing of 1 e Statute was to introduce some important 
changes in the constitutional relationship between United 
Kingdom and what were up till then as internally self- 
governing colonies. Now in order to appreciate the 
changes brought about by the Statute, we arc first to have 
a look at the position existing prioi to the passing of the 
Statute. And that position may be described as follows. 

First, there was the power of disallowance which, 
however, had fallen into disuse, not having been exer- 
cised in relation to Australian legislation since 1862 and 
in relation to Canadian legislation since 1873. 

Secondly, the Governor-Generals of the Dominions 
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had large discretionary powers including the power to 
reserve bills. There were also the constitutional provi- 
sions requiring such reservation of bills dealing with 
particular subjects. 

Thirdly, according to the Colonial Laws Validity Act, 
1865, any law of a colony was to become void on the 
ground of repugnancy to an Act of United Kingdom 
Parliament applying to that Dominion. 

Fourthly, these Dominions were without power to 
make laws taking effect outside their own territories, for 
example, to punish ciimes abroad. 

Fifthly, there was the legal power ol the United 
Kingdom Parliament to make laws for the Dominions 
though, by convention, this powei was always exercised 
in consultation with and with the consent of the Domi- 
nion concerned. 

Sixthly and finally, the Constitution of Canada and 
sections 1 to 8 of the Commonwealth of Australia Cons- 
titution Act could only be amended by an Act of United 
Kingdom Parliament. 

The Imperial Conference ol 1930 in its resolution re- 
commended that the Dominion should be free to either 
abolish the power of disallowance by constitutional 
amendment or to request for such an Act of the United 
Kingdom Parliament ; that the Dominions should be 
free to abolish both discretionary and compulsory 
reservation ; that the Colonial Laws Validity Act should 
cease to apply enabling the Dominions to amend any 
such Acts ; that the Dominions should have the power to 
make extra-territorial legislation. And with regard to the 
power of making amendments to their Constitutions, 
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the Conference did not make any positive recommenda- 
tion in view of the fact that, both Canada and 
Australia being federal States, any enlargement in the 
power of Canada or Australia might create difficulties for 
the federal State relationships. These recommendations 
with minor modifications were given legal effect by the 
State of Westminster 1931 passed by the United King- 
dom Paliament on December 11, 1931. 

“The preamble to the Statute affirms the free associa- 
tion of the members of the British Commonwealth of 
Nations united by a common allegiance to the Crown, 
and records that it would be in accord with established 
constitutional position that any alteration in the law 
touching the succession to the throne or the royal style 
and titles should hereafter require the assent as well of 
the Parliaments of all the Dominions as of the Parlia- 
ment of the United Kingdom. The preamble further 
sets out, in addition to a similar provision made in 
section 1 of the Statute itself, that it is in accord with 
the establish^ * constitutional position that no law here- 
after made by the Parliament of the United Kingdom 
shall extend to any of the Dominions otherwise than at 
the request and with the consent of that Dominion.” 

As regards the operative part of the Statute, Section 
2 States “that the Colonial Validity Act, 1865, should 
cease to apply to the Dominions or to the Provinces of 
Canada ; that the Dominions and the Provinces of 
Canada should have power to repeal or amend Acts of 
the Imperial Parliament in so far as they form part of 
the law of that Dominion ; and that no law of either a 
Dominion or a Province of Canada should be void on 
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the ground of repugnancy to an Act of the Imperial 
Parliament or to the law of England.” 

As regards the question of the power of the Dominions 
to affect the prerogatives in regard to them, “In 
Attorney-General for Ontario v. Attorney-General for 
Canada, it was held on a reference to the Judicial 
Committee that it would be intra vires the Parliament 
of the^ Dominion to enact legislation to abolish all 
appeals from all Canadian Courts, Dominion and 
Provincial, Civil and Criminal, to the Privy Council, 
including special leave to appeal granted under the 
prerogative.” 

Section 3 States that the Dominion Parliaments shall 
have full power to make laws having extra-territorial 
operation. An anomaly, however, remains in that the 
Provinces of Canada and the States of Australia remain 
in the previous position, that is, without the power to 
make extra-territorial legislation. 

Section 4 states that no Act of the Imperial Parlia- 
ment passed hereafter shall extend to a Dominion as 
part of the law of that Dominion unless it is expressly 
stated in the Imperial Act that the Dominion has reques- 
ted and consented to the enactment thereof. 

Sections 7, 8, 9 maintain what may be called two 
odd and perhaps anomalous legal links between the 
United Kingdom and Canada and the United Kingdom 
and Australia. In the Canadian federation, specific 
powers are vested in the provincial athorities, and the 
residue of power remains in the federal Parliament and 
Government. And in Australia while specific powers 
are vested in the Federation, the residue of power rests 
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with the States. Thus clearly the giving of further 
powers of constitutional amendment to Canada and 
Australia would have involved the removal of the safe- 
guard to provincial and State rights which was afforded 
by the necessity of legislation by the Imperial Parlia- 
ment in order to amend the Constitution of Canada or 
sections 1 to 8 of the Commonwealth of Australia Act, 
1900. “While such additional powers will naturally 
follow if • the Provinces or the States so desire, mean- 
while section 7 states that nothing in the Statute shall 
.extend to the repeal, amendment or alteration of the 
British North America Acts, 1867 to 1930, and that the 
new powers conferred upon the Dominion Parliament 
and the provincial legislatures of Canada shall be restric- 
ted to enacting laws within their respective spheres of 
comp^v‘’ r c.” Section 8 states that “nothing in the 
Statute gives .my new power to altei the Constitutions 
of the Commonwealth of Australia or New Zealand,” 
and section 9 denies the Commonwealth and new power 
“to legislate m any matter not within its authority, but 
within the authority of the Stales.” 

Australia, through the Statute of Westminster Adop- 
tion Act, 1942 enacted by the Commonwealth Parliament 
adopted sections 2, 3, 1, and 5, 6 dealing respectively 
with merchant shipping and Courts of Admiralty, with 
effect from September 3, 1939. “Similarly the Parlia- 
ment of New Zealand adopted sections 2-6 in 1947 and 
thereupon requested and consented to the enactment at 
Westminster of the New Zealand ( Amendment ) Act, 
1947, which removed all restrictions upon the power of 
constitutional amendment by the Parliament of that 
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Dominion,” which means that section 8 no longer 
applies to New Zealand. 

The Commonweatli of Nations, formerly known as 
the British Commonwealth, or at an even earlier period, 
the British Empire is really a free association of free 
nations. These free and independent mcmbeis were all 
originally subordinate to the United Kingdom, but have 
attained their status at different times, Canada being 
the First in this icgaid, followed by Australia, New 
Zealand, the Union of South Africa ( now out of the 
Commonwealth ), the Irish Free State ( now the Repub- 
lic of Ireland and out ol the Commonwealth ) and New 
Foundland { now the tenth province of Canada). The 
Statute of Westminster granted these, till then known 
as internally self-governing colonics, full legislative inde- 
pendence regarding thier internal and external affairs. 
And aftei the passing of the Statute, most of the Domi- 
nions then in existence passed constitutional measures 
which emphasised their independent sovereign status 
within the British Commonwealth. After the second 
world war, many nations attained their independence of 
the British Imperial rule but decided to stay on as free 
and equal members of the Commonwealth, even though 
some new nations became republics, thus transforming 
radically the nature of the Commonwealth as an 
association. 

“It seems that the granting of independence by the 
United Kingdom to a country which possessed the status 
of, for example, a colony is a question for the United 
Kingdom Government and Parliament alone. But the 
approval of all the existing independent members must 
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be obtained before the newly independent nation may 
take its place in the Commonwealth as an equal with the 
existing members.’ 5 Another point to be noted is that the 
republican members of the Commonwealth recognise the 
Monarch as the symbolic Head of the Commonwealth. 
Again, theie are a few technical fetters upon the Cana- 
dian and the Australian Parliaments but all agree that 
these arc mere “theory and has no relation to 
realities.’.’ Finally, no doubt “iherc are a number of 
loose links between full mcmbcis, all of which could be 
broken at any time by any member acting unilate- 
rally 

O- What is English law relating to ojffi 'ini . secrets 
v'ilft reference to ministers anti ptrmnnm / servant b of the. 
Crown f 

Vns. In Lngland thru* is, it is well known, no written 
Constitution and no constitutionally guaranteed funda- 
mental rights But rights as well as their guarantees are 
there, these ' »st as a part not of a fundamental law as 
embodied in a written document but of the regular law 
of the land. Thus in connection with the rights under 
the English constitutional law, the question is how and 
in what way individual liberty is restricted by law and 
not how it is preserved. In this way the laws relating 
the official secrets can be looked upon as some of the 
many restrictions on the rights of the people, and these 
may be described as follows. 

There are the Official Secrets Acts, 1911 to 1939 
having for their main purpose “the prevention of espio- 
nage and the communication of any information which 
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may be calculated to prejudice the safety of the State in 
the hands of a potential enemy.” This is a quite legiti- 
mate objective and has acquired added importance in 
the post-world war II period. This is shown by the 
Atomic Energy Act, 1946 section 11 of which “further 
strengthens the provisions of the Official Secrets Acts in 
a field which is obviously related to national security.” 
But naturally consistent with the general and rather 
vague nature of the objective, such inactments .must be 
framed “in terms wide enough to pievcnt the publica- 
tion of any communication made in confidence which 
it might be detrimental to the public interest to dis- 
close.” And this generality naturally creates the 
consequence that such an enactment may veiy well “be 
used to stifle the discussion of informiation derived from 
official sources which has little oi no beating upon the 
safety of the State.” 

The Official Secrets Act, 1911 S. 2 (i) states that Tf 
any person having in his possession or control . any 
information - which has been entrusted in confidence to 
him by any person holding office under Her Majesty... 
(a) communicates the-, information to any peison other 
than a person to whom lie is authorised to communicate 
it... that person shall be guilty of a misdemeanour.” 

The language of the law is such that the offence can 
be committed by disclosing any information, however 
trivial and irrespective of whether or no the information 
disclosed bears any relation to matters of national 
importance or safety. But for prosecuting any one 
under this Act, the consent of the Attorney-General is 
necessary and this clearly provides a salutary check on 
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the possibility of the Executive suppressing under its 
cover. That, however, cannot be considered enough 
in view of the fact that “much information which comes 
the way of a civil servant or member of the Forces in the 
course of duty is entrusted to that person in confidence. 
Thus it would be a breach of this section for an officer 
of the Board of Inland Revenue to disclose the contents 
of an income-tax return deposited in his office.’* 

Again, tfie Official Secrets Acts have been used in 
order to prevent the passing or publcation of informa- 
ti6n not in itself prjudicial to the national interest but 
exposing the inefficiency or lack of integrity of a 
Government Department or public authority. Thus, 
any information about what goes on in a prison 
establishment has been considered protected by the 
Official Acts. 

Furthei, “A police constable takes an oath of office 
under the Grown and is therefore a peison holding office 
under Her Majesty within the meaning of S. 2 (1) of the 
Act of 191 1. ( 1 he discloses to a newspaper reporter 
information relating to an ,,offence a even if it be of no 
particular public interest, both he and the the reporter 
who makes use of the information as news are on the 
face of it guilty of offences. It was formerly the law 
that refusal on demand by an officer of the police not 
below the rank of inspector to disclose the source of 
information obtained in breach of the Official Secrets 
Acts constituted a misdemeanour (Lewis v. Cattle. 
1938), but by the Official Secrets Act, 1939, this special 
power of interrogation is restricted to cases covered by 
S. 1 of the Pfficial Secrets Act, 1911, which relates to 
CFC— 20 
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acts of espionage. Moreover, there is a further safeguard 
that execpt in cases of urgency the consent of a Secretary^ 
of State is a condition precedent to the exercise of this 
special power of interrogation.” 

Moreover, there are wide powers of search upon 
mere suspicion of the commission of an offence under 
these Acts, and these powers are not limited by the 
requirement that a search warrant can only be issued 
by a judicial authority. 

To conclude, while “the wider governmental activity 
extends, the greater is the number of ordinary citizens 
who may be put in peril of prosecution ior disclosing 
an official secret,” and while conceding that there must 
be some degree of control by law, it being necessitated 
and justified by the realities of political life and of 
btate interests, the question is how to decide and who ( 
is to decide what should and should not come within the 
Official Secrets Acts. A possible solution to this knotty 
problem may be found in the following observations of 
Lord Shawcross . “There are perhaps four categories 
of cases in which it may be arguable that the public 
interest justifies a restraint on disclosure : 1. Informa- 

tion prejudicial to the security of the State — for instance, 
matters relating to defence or police. 2. Information 
prejudicial to the national interest — matters relating to 
foreign relations, diplomatic negotiations and, perhaps, 
matters affecting banking, currency, and commodity 
reserves so far as they are matters for the State. 3. 
Information concerning matters of State, for instance, 
in regard to an impending budget, the premature 
disclosure of which could provide unfair opportunities 
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for private financial gain. 4. Information provided to 
Government Departments in regard to matters of 
State and on promise of non-disclosure... In regard to 
these, it is legitimate for the State to forbid disclosure 
or publication. But how is it to be decided whether a 
particular matter comes within the scope of one or 
other of these four prohibitions ? Not merely by the 
ipse dixit of the Government Departments concerned. 
It should be a matter for the Courts to decide. Accord- 
ingly, it should be an answer to a charge that some 
particular publication had infringed the Official 
Secrets Acts or similar legislation to show that the 
natural interest or legitimate private interests confided 
to the State were not likely to be harmed by the 
publication in question, and that the information was 
passed and received and published in good faith and in 
the public interest 55 

, Q. What v >s u\e law relating to the liablity of the Crown for 
contract lx fore the passing of th 9 Crown Proceedings Act, 1947 ? 
What is the position now ? 

Ans. “By ‘the Crown’ we mean normally the Queen 
exercising her legel powers through one of her servents. 
It is not, however, a tehnical term of precise signification. 
It is used sometimes simply as a synonym for the Queen. 
We can say, for instance that the Prime Minister is 
appointed by the Crown. It would not be entirely in- 
accurate to say that the Crown sometimes opens Parlia- 
ment in person. Nevertheless, the tendency is to use the 
word ‘Queen* in regard to acts which the Queen does 
personally and the word ‘Crown* in relation to acts 
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which are done by some public authority, but ascribed 
to the Queen because the power as to act is legally 
vested in her.” 

Thus because a minister or a civil servant in the 
performance of his official duties acts as a servant of the 
Crown, his action is an act of the Crown. And “since 
the Crown possesses special immunities, the acts of the 
central administration are, as such cloaked with special 
privileges in regard to legal proceedings.” That is to say, 
“the law applying to the Crown and its servant is 
different from the law applying to private persons, even 
in respect of civil liability.” Of course, in this field, at 
present the position has been greatly changed by the 
passage of the Crown Proceedings Act, 1947. 

“Formerly it was not possible to^qg the Crown at all, 
but where there was a breach of contract by the Crown, 
there was a remedy known as the ‘petition of right 5 . 
Theoretically, it was not an action. A petition was 
submitted to the Home Secretary and if he, after consul- 
ting the Attorny-General, decided that the case ought to 
be investigated by the courts, he issued his fia,t, and the 
case then proceeded as if it were an action^Sy'thc peti- 
tioner against the Crown.” 

Section 1 of the Crown Proceedings Act, 1947, “pro- 
vides in effect that any person or body may bring an 
action in contract directly against a Government except 
in three types of cases. The exceptions are cases in 
which the Crown remains privileged from legal actions 
for damages, or for the recovery of a liquidated sum, or 
for specific performance and cover contracts dependent 
upon a future grant of money from Parliament, contracts 
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which fetter future executive action, and contracts of 
service with members of the armed forces. Thus... no 
soldier has the right to sue the Crown for wrongful 
dismissal or for reduction or arrears of pay, The reason 
for this is that the armed forces are still under the Prero- 
gative power of the Crown ...” 

Thus it may be said that as regards the liability 
of the Crown in contract "the Crown is now much 
nearer the position of a private contractor, employer or 
occupier of premises as far as litigation is concerned. 
To this extent English law has approached more 
nearly to the concept of the rule of law favoured by 
Dicey...” 

Thus, as has been already noted, "it is not every 
contract entered into by Crown which gives a right to 
redress for its breach. Thus, if the contract expressly 
provides that money payments thereunder are to be 
made out of monies provided by Parliament, such provi- 
sion is a condition precedent to liability under the 
contract, bu f * is not necessary that specific appropria- 
tions shall be made in advance to meet the obligations 
of the Crown. Any damages awarded against the 
Crown will, however, only be recoverable if appropria- 
tion is made by Parliament in the usual way.” This is 
because no injunction will lie against the Crown and no 
litigant can be allowed to force Parliament to grant 
funds to enable the Government to carry out its contrac- 
tual obligations. As to the provision that the Crown 
cannot bind itself so as to fetter its future executive 
action, the meaning is not quite clear. There is only 
one case in which an action, under the old petition of 
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right, was disallowed on this ground (Rederiakticbolaget 
Amphitrite v. The King 1921). “But the defence of 
executive necessity probably only avails the Crown 
where there is an implied term to that effect or that is 
the true meaning of the contract. At all events the 
defence has no application to ordinary commercial 
contracts made by the Crown, 59 and the rule of execu- 
tive necessity is “confined to matters fundamental to the 
existence and proper government of the community. 
What these are is a matter for the courts. 55 

Again, “the relationship between the Crown and its 
servants is unilateral and does not give the servant a 
right of action for dismissal. 55 Civil servants also may 
be dismissed at pleasure unless otherwise provided 
statutorily. As was said in Dunn v. The Queen, “Such 
employment being for the good of the public, it is essen- 
tial for the public good that it should be capable ol 
being determined at the pleasure of the Crown, except in 
exceptional cases where it has been deemed to be more 
for the public good that some restriction should be 
imposed on the power to dismiss its servants 55 However, 
in Reilly v. The King, it was said that “a term would 
not be implied that the Crown could dismiss at pleasure 
if the contract prescribed the period of employment and 
provided expressly for dismissal for cause, 55 

Finally, “No remedy exists where an officer appointed 
under statutory authority loses his office through its 
premature termination by an Act of Parliament without 
compensation, since the agreement has become impossible 
of performance. Members of the armed forces cannot 
sue for arrears of pay, for no engagement between the 
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Crown and members of armed forces can be enforced 
Jby a court of law. 

Finally, it must be noted that there are a number 
of special rules applicable to Crown proceedings and 
these rules operte as limitations on the liability of the 
Crown. These limitations are both substantive and 
procedural in suits against the Crown as well as limita- 
tions on remedies aginst the Crown. As regards substan- 
tive limitations, two points may be made. First, as a 
rule “a statute does not bind the Crown unless a clear 
intention to that effect appears from the statute itself or 
from the express terms of the Crown Proceedings Act, 
1947,” “Some post 1947 Acts such as the Occupiers’ 
Leability Act, 1957, have been made expressly binding 
on the Crown.” And secondly, “Estoppel by deed does 
not bind tin Crown, at least when the Crown is deceived 
in its grant. Estoppel by record and estoppels by 
conduct bind the Crown.” 

About the pr^crduial limitations, three points may 
be mentioned, i irst, the Crown enjoys what is called 
the Crown privilege which enables it to withhold the 
production of documents if to do so is deemed contrary 
to the public interest. “This principle on which 
Duncan v. Cammell Laird and Co. Ltd. is the leading 
case, is confirmed by the Crown Proceedings Act. The 
head of the appropriate department is the sole arbiter 
of the public interest here... It has recently been con- 
firmed that public autorities other than the Crown do not 
possess this privilege.” Secondly, the Crown has the 
right of choice of venue and also the right “to demand 
a trial at bar.before a Divisional Court of the Queen’s 
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Bench Division.” And thirdly, "Judgments against 
the Crown cannot be enforced either by execution or 
attachment.” 

Finally, as regards the limitations on remedies against 
the Crown, the Crown Proceedings Act, 1947, does not 
alter the common law rule of non-applicability of 
mandamus to the Crown or its servants. Injunction also 
does not lie agains the Crown. “The Crown Proceedings 
Act provides that only a declaratory judgment in 
lieu of an injunction may now be granted against the 
Crown oi its officeis as representing the Crown.” 

To conclude, the fact that the Crown is now liable in 
contract as well as in toit, however imperfectly, shows 
clearly that the United Kingdom also cannot refuse to 
accept what many other countries have already accepted 
namely, that administrative bodies should be mad^ 
subject to a uniform body of public law, administered by 
administrative Courts, a body of law separate from that 
controlling private persons. “English judges are plainly 
desirous of evolving fair principles of adminstiative 
liability but are circumscribed by their adherence 
to private-law concepts.” 

jjJ.Q. Describe the law and putetice legarding th< suspension 
of habeas corpus during emergencies m England . 

Ans. The writ of habeas corpus is universally regar- 
ded as the most important weapon of defence for the 
oppressed. The great jurist Blackstone explains it thus . 
The great and efficacious writ, in all manner of illegal 
confinement, is that of habeas corpus ad subjiciendum , direct 
ed to the person detaining another, and • commanding 
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him to produce the body of the prisoner, with the 
day and cause of his caption and detention,. -to do, 
submit to and receive whatsoever the judge or the court 
awarding such writ shall consider in that behalf. 
Another authority says “This great constitutional remedy 
rests upon the common law declared by Magna Carta 
and the statutes which affirm it, which rest, likewise, on 
specific enactments ensuring its efficiency, extending its 
applicability, and rendering more firm and durable the 
liberties of the people... and the right to claim it cannot 
be suspended, even for one hour, by any means short of 
an Act of Parliament.” 

An applicant for the writ must allege that he or the 
complainant is being unlawfully detained, whether it be 
for a criminal or civil offence, or for no offence at all.... 
A * facie case must be made out before the writ 
will issue, but if a superior court o? judge grants the 
issue of the writ, the effect is to cause the alleged captor 
to bring the body of* the prisoner before the judge, who 
will then c Ide on the merits of the case whether there 
is any legal ground for continuing to detain him. If 
no such legal ground is found to exist, the applicant is 
set free by the Court. 

Now, in all countries during an emergency the 
government of the day comes to be invested with large 
amounts of special powers which make short work of 
the usual liberties and their safeguards. In England, 
emergency is of two types, that caused by war and that 
caused by internal factors of similar importance and 
magnitude. Taking the second kind of emergency, the 
positioq may be described as follows. 
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Formerly, the executive used to claim and often 
exercise the power to “legislate independently of Parlia- 
ment by virtue of necessity,” but the Emergency Powers 
Act, 1920, permitting “a modified form of rule by 
regulation in the event of emergency’ 9 to be declared by 
the Executive, provides for parliamentary control. 

While the power to declare a state of emergency 
lies with the Executive, circumstances in which it can 
do so may be described thus : action must haye been 
taken or threatened which is calculated to deprive the 
community or any substantial portion of it, of the 
essentials of life by interfering with the supply and 
distribution of food, water, fuel, or light or with the 
means of locomotion. The state of emergency is declared 
by proclamation, which can only remain in force for 
one month, though in practice the period may be 
continued by the issue of a new proclamation. The 
proclamation must be forthwith communicated to 
Parliament. If Parliament is not sitting, it must be 
summoned within five days. So long as the proclama- 
tion is in force, regulations may be made by Order-in- 
Council for securing the essentials of life to the commu- 
nity.” While the Executive comes during an emergency 
to wield etftra-ordinary powers “for the purpose of 
preserving peace, or for securing and regulating the 
supply and distribution of necessities and maintaining 
the means of transport,” it, however, cannot under 
these powers impose compulsory military service or 
industrial conscription nor can it interefere with the 
right to strike and the right to peacefully persuade others 
to do. And the most important point to note is that the 
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The Emergency Powers Act “does not suspend the writ 
of habeas corpus and expressly prohibits the alteration 
of any existing procedure in criminal cases or the 
conferring of any right to punish by fine or imprison- 
ment without trial.’ 5 

And during an emergency caused by war, the posi- 
tion may be described as follows. Faced with an over- 
whelming threat to independence, integrity and the very 
existence 4 even a democracy does not hesitate to confer 
large powers to the government of the day to enable it 
to deal effectively with the challenge. Formerly, the 
practice was to suspend the writ of habeas corpus 
thiough Habeas Corpus Suspension Acts which enabled 
the authorities to detain persons without arranging for 
speedy trial or granting of bail. But the writ was only 
put in ^bevance and as soon as the period specified in 
the Suspension Act was over, persons denied the benifit 
of habeas corpus during the period in question could 
bring action for false imprisonment or malicious perse- 
cution. “S’ tension did not legalise illegal arrest ; it 
merely suspended a paiticulai remedy in respect of par- 
ticular offences. 55 

Thus to escape the consequences of such actions, the 
usual practice was the passing of Indemnity Acts at the 
close of the period of suspension. The whole purpose 
of these Acts was to protect the officials concerned from 
the consequences of any incidental illigal acts which they 
might have committed under cover of the suspension of 
the writ. That is to say, the first enables the govern- 
ment to take politically necessary but legally irregular 
steps and the other legalises all such irregularities. The 
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two thus go together, the latter supplementing the 
former. 

During the World War I, however, it was not found 
necessary to directly suspend the operation of the writ 
because the Defence of the Realm Acts 1914-15 were 
found to provide ample power enabling the Executive to 
make regulatious by Order-in Council for securing public 
safety or for the defence of the realm, including regu- 
lation for arrest and detention without trial. For exam- 
ple, in The King v. Halliday, exparte Ladig, the House 
of Lords decided by a majority opinion that “on the 
construction of the Act the executive held unrestricted 
powers.” Thus any regulation providing for almost 
unlimited power to arrest and detain was valid. Not 
even an indemnity act was necessary because there was 
no scope for challenging the merits of detention, though 
after the war, the Indemnity Act, 1220 and War 
Charges Validity Act, 1925 were passed to cover all 
eventualities. 

During the World War II, the Emergency Powers 
( Defence ) Act, 1939 authorised the making of regu- 
lations by Qrder-in- Council which appeared necessary 
or expedient for the public safety, the defence of the 
realm, the maintenance of public order, the efficient 
prosecution of any war in which His Majesty might be 
engaged and the maintenance of supplies and services 
essential for the life of the community. Regulations 
could also be made for other purposes such as the trial 
of offenders against the regulations, the detention of 
persons by the Secretary of State in the interests of 
public safety or the defence of the realm, for entering 
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and searching any premises, etc. All regulations, 
however, had to be laid before Parliament as soon as 
possible after their making and could be annulled by a 
negative resolution of Parliament within twenty-eight 
days. But the important point to be noted in this 
connection is that “orders made on the authority of 
Defence Regulations were not subject to any special 
form of parliamentary control. 5 ’ 

But even during the operation of these regulations, 

, the right of access to courts remained intact, though 
the Courts could not question the necessity or expediency 
of the regulations. The Courts were not wholly power- 
less, however, having the power to declare an act 
“illegal as being not authorised by the regulation relied 
upon to justify it.” 

The authority which Parliament had given to the 
Executive to arrest and detain persons without trial was 
exercised under regulation 18B, the most important of 
all the regu 1 dons having anything to do with personal 
liberty. This regulation 18B empowered the Home 
Secretary to detain anyone whom he had reasonable 
cause to believe came within specified categories of 
suspects and that by reason thcreuf it was necessary to 
exercise control over him. There was to be an Advisory 
Committee appointed by the Home Secretary and 
persons detained by the latter could make ojections to 
the Committee. The Home Secretary had to make a 
monthly report to Parliament on the number of persons 
detained and the number of cases in which the Advisory 
Committee has been overruled by him. The persons 
detained *by the Home Secretary had the right of praying 
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for the habeas corpus writ but it had no chance of being 
granted. The House of Lords in Liversidge v. 
Anderson gave the opinion that the Courts were power- 
less in face of the plea that considerations of security for- 
bade proof of the evidence upon which detention was 
ordered, that it was sufficient for the Home Secretary to 
have reasonable cause to believe and that the Courts 
could not go into the grounds of his belief. 

After the war, while majority of the regulations 
relating to defence and to the public safety were 
repealed, there came the Supplies and Services (Transi- 
tional Provisions) Act, 1945 which was very like an 
cmergegency regulation and which “enabled legislation 
by defence regulation to continue for a further period 
of 5 years and thereafter annually, if both Houses of 
Parliament so decided by resolution, for the purpose of 
maintaining, controlling and regulating supplies and 
services so as to” secure the interest of the Community. 
In 1947 and in 1951, the scope of this Act was further 
extended in scope and purpose. 

To conclude, so far as the law and practice regarding 
the writ of habeas corpus in England is concerned, we 
can say that during what may be called a civil 
emergency, the writ of habeas corpus cannot be 
suspended. And during a war emergency, the modern 
tendency to leave the writ intact in form but to nullify 
its operation in practice through the use and application 
of wide ranging emergency Acts which supplant the 
objective test in case of arrest and detention by the 
subjective test of reasonable belief of the Home Secretary 
for the period of emergency. 
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a*Q. Examine the scope and limits of emergency legislation 
in England. 

Ans. When the nation is faced with an emergency, 
it is natural for the Executive to be vested with special 
powers to deal with it. In Britain also, there are cons- 
titutional provisions for dealing with an emergency 
which broadly may be of two kinds, that due to a war 
and that due to internal facts of similar importance and 
magnitude. Formerly, the Executive used to claim and 
often exercised the power to “legislate independently of 
^Parliament by virtue of necessety,” but the Emergency 
Powers Act, 1920 permitting “a modified form of rule by 
regulation in the event of emergency,” to be declared by 
the Executive, provides for parliamentary control. 

While the power to declare a state of emergency lies 
with tK, Executive, circumstances in which it can do so 
^ may be described thus : “action must have been taken 
or threatened which is calculated to deprive the commu- 
nity or any substantial portion of it, of the essentials of 
life by intei idling with the supply and distribution of 
food, water, fuel or light, or with the means of locomo- 
tion. The state of emergency is declared by proclama- 
tion, which can only remain in force for one month, 
though in practice the period may be continued by the 
issue of a new proclamation. The proclamation must 
be forthwith communicated to Parliament. If Parlia- 
ment is not sitting, it must be summoned within five 
days. So long as the proclamation is in force, regulations 
may be made by Order-in-Council for securing the essen- 
tials of life to the community.” Thus it may be said 
that during an emergency, the different government 
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•departments and the police may he given extraordinary 
powers and these powers are to be used for “the purpose 
of preserving peace or for securing and regulating the 
supply and distribution of necessities and maintaining 
the means of transport.” The regulations, however, 
cannot impose compulsory military service in industrial 
conscription, and cannot do away with the right to 
strike or the right to peacefully persuade others to do so. 
Regulations may provide for the trial by eourts of 
summary jurisdiction of persons guilty of offences against 
the regulations, subject to maximum penalties.” 

The regulations are subject to approval by resolution 
of the two Houses of Parliament which must be obtained 
within seven days of their being laid before Parliament 
and without which they cannot continue. “The Act 
dose not suspend the writ of habeas corpus and expressly 
prohibits the alteration of any existing procedure in 
criminal cases or the conferring of any right to punish by 
fine or imprisonment without trial.” 

This Emergency Powers Act, 1920 thus clearly 
provides enough power in the hands of the Government 
to deal with any large scale disturbance, during peace 
time, to the life of the community. But this kind of 
extraordinary power is clearly demanded by the emer- 
gency caused by external factor of which naturally the 
most important case is that of the war. A modern war 
naturally makes the Government almost all powerful for 
the time being, the chief expression of which may be 
seen in the abandonement of many liberties of the 
individual such as, say, the right to choose an occupation 
l>eing waived in favour of the duty of compulsory 
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military service. The legal position regarding the powers 
of the Government during a war may be discussed thus. 

Formerly, during an emergency caused by war, the 
practice was to suspend the operation of the writ of 
habeas corpus through the passing of Habeas Corpus Sus- 
pension Acts which enabled the detaining authority to 
detain persons without arranging for speedy trial or 
granting of bail, as under normal circumstances. But 
the wriUwas only put in abeyance and as soon as the 
period specified in the Suspension Act was over, persons 
denied the benefit of the writ during the period i* 
question, could bring action for false imprisonment or 
malicious persecution. “Suspension did not legalise 
illegal arrest ; it merely suspended a particular remedy 
in respect of particular offences.” 

Thu„ ii_ < scape the consequences of such actions, the 
usual practice w us the passing of Indemnity Acts at the 
close of the period of suspension. The whole purpose 
of these Acts was protect the officials concerned from 
the consequc ?s of any incidental illegal acts which 
they might have committed under cover of the suspen- 
sion of the writ. That is to say, the first enables the 
government to take politically necessary but legally 
irregular steps and the other legalises all such irregulari- 
ties. The two thus go together, the latter supplement- 
ing the former. 

During the world war I, however, it was not found 
necessary to directly suspend the operation of the writ 
because the Defence of the Realm Acts 1914-15 were 
found to provide ample power enabling the Executive 
to make regulations by Order-in-Council for securing 
CFC— 21 
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public safety or for the defence of the realm, including 
regulation for arrest and detention without trial). Far 
example, in the King v. Haihday, exparte Zaddg, the 
House of Lords decided by a majority opinion that “on 
the construction of the Act the Executive held 
unrestricted powers.” Thus any regulation providing 
for almost unlimited power to arrest and detain was 
valid. Not even an indemnity act was necessary because 
there was no scope for challenging the merits of deten- 
tion, though after the war, the Indemnity Act, 1920 
and the War Charges Validity Act, 1925, were passed to 
cover all eventualities. 

During the World War II, the Emergency Powers 
( Defence ) Act, 1939 authorised the making of regula- 
tions by Order-in-Council which appeared necessary or 
expedient for the public safety, the defence of the realm, 
the maintenance of public order, the efficient prosecu 
tion of any war in which his Majesty might be engaged 
and the maintenance of supplies and services essential 
for the life of the community. Regulations could also 
be made for other purposes such as the trial of offenders 
against the regulations, the detention of persons by the 
Secretary of State in the interests of public safety or the 
defence of the' realm, for entering and searching any 
premises, etc. All regulations, however, had to be 
laid before Parliament as soon as possible after their 
making and could be annulled by a negative resolution 
of Parliament within twentyeight days. But the impor- 
tant point to be noted in this connection is that “orders 
made on the authority of Defence Regulations were not 
subject to any special form of Parliamentary control.” 
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“The Emergency Powers ( Defence ) Act, 1939* 
expressly forbade the imposition by regulations of any 
form of compulsory military service or industrial can** 
cription. Compulsory service was imposed by separate 
National Service Acts. The ban on the imposition by 
Defence Regulations of industrial conscription was 
removed by the Emergency Powers ( Defence ) No. 2 
Act, 1940. This Act enabled Defence Regulations to 
require persons to place themselves, their services and 
their property at the disposal of His Majesty as might 
appear to him to be necessary or expedient for any of 
the general purposes enumerated in the Act of 1939. 
Defence Regulation 55 made under the Act of 1939 had 
provided for the control of industry, but not of the 
labour employed in industry. Under the Act of 1940 
*he directions under Defence Regulations 58A provided 
toi the transfer of labour from less essential civil work to 
work more closely connected with the war effort.* * 

But even du* ng the operation of these regulations, 
the right of access to Courts remained intact, though 
the Courts could not question the necessity or expedi- 
ency of the regulations. The Courts were not wholly 
powerless, however, having the power to declare an act 
‘•'illegal as being not authorised by the regulation relied 
upon to justify it.” 

The authority which Parliament had given to the 
Executive to arrest and detain persons without trial was 
exercised under regulation 18B, the most important of 
all the regulations having anything to do with personal 
liberty. This regulation 18B empowered the Home 
Secretary io detain any one whom he had reasonable 
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cause to believe came within specified category of 
suspects and that by reason thereof it was necessary to 
exercise control over him. There was to be an Advisory 
Committee appointed by the Home Secretary and 
persons detained by the latter could make objections to 
the Committee. The Home Secretary had to make a 
monthly report to Parliament on the number of persons 
detained and the number of cases in which the Advisory 
Committee has been overruled by him. The persons 
detained by the Home Secretary had the right of pray- 
ing for the habeas corpus writ but it had no chance of 
being granted. The House of Lords in Liversidge v. 
Anderson gave the opinion that the Courts were power- 
less in face of the plea that considerations of security 
forbade proof of the evidence upon which detention was 
ordered, that it was sufficient for the Home Secretary 
to have reasonable cause to believe and the Courts could 
not go into the grounds of his belief. 

After the war, while majority of the regulations rela- 
ting to defence and to the public safety were repealed, 
there came the Supplies and Services ( Transitional 
Provisions ) Act, 1945, which was very like an emer- 
gency legislation and which ct enabled legislation by 
defence regulation to continue for a further period of 
5 years and thereafter annually, if both Houses of 
Parliament so decided by resolution, for the purpose of 
maintaining, controlling and regulating supplies and 
services so as to” secure the interest of the community. 
In 1947 and in 1951, the scope of this Act was further 
extended in scope and purpose. 

“Thus over a wide field of government legislation by 
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regulation* had in peace-time taken the place of legisla- 
tion by Bill. In form this type of delegated legislation 
does not differ from the usual type of ministerial regula- 
tion-making power which is the inevitable feature of 
every mojor Act. But the general character of the 
powers were so wide, whereas delegated legislation is 
normally restricted within defined limits and for relative- 
ly narrow purposes, Lt the consequent relaxation of 
parliamentary contro t was significant.... The only 
concession to parliamentary control was contained in the 
Supplies and Services Act, 1945, which extended the 
annulment procedure to all orders and other instru- 
ments made under powers conferred by Defence 
Regulations.” 

However, most of the remaining Defence Regula- 
tions were done away with through the Emcigency 
Lews ( Repeal ) Act, 1958. A few regulations remained 
and these provided foi control “of industry including 
price control,” mposition of “additional exchange 
controls,” and the employment of members of the 
Armed Forces “on agricultural and other urgent 
work of national importance.” “The Supplies and 
Services Acts and the Emergency Laws Act, 1945 to 
1951 were repealed The remaining regulations are to 
be used for strictly limited purposes ...” 

Q* Exam inf the ca<t‘ fot and against Delegated 
Legislation 

Ans “In the United Kingdom the power to legislate 
is vested in Parliament at Westminster. This power is 
supplemented by the adjudicatory funciion of the law 
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courts, which apply and interpret Acts of Parliament 
as may be necessary, but which also follow the rules 
established by the method of case precedent wherever 
no statute law is relevant. But there is still another 
method of lawmaking, known as delegated or subordi- 
nate legislation, Which stems from the position of 
Parliament as a sovereign body, even though it is not a 
manifestation of the direct functioning of Parliament. 
Whenever an Act of Parliament provides that any 
‘Government Department, local authority, the Crown, 
or any individual or body shall have the power to make 
regulations or orders that shall have the force of law, 
that statute is regarded as laying down a method of 
creating delegated legislation, and any regulations or 
orders made under such powers take effect as if part of 
the parent Act, provided that they conform to the 
limitations expressed in that parent Act.” In other 
words, delegated legislation is legislation not by an 
Act of Parliamant but by Orders-in Council, Orders, 
Warrants, Regulations and Rules and has been a part 
of the parliamentary system for at least six hundred 
years. Parliament, however, made but sparing use of 
the power to delegate legislation, (except during a 
period of social, political and economic change in the 
second half of the fifteenth and most of the sixteenth 
centuries) until end of the nineteenth century when a 
changing idea of the part to be played by the State 
in the life of the community made inroads upon 
parliamentary time and made the system to be adopted 
on a more extensive scale. With the everincreasing 
scope of government activity in various fjplds of the 
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life of the community during the last fifty years and 
more, pressure on parliamentary time has been still 
more acute, and as a result the system of delegated 
legislation has become generally accepted and at present 
there are very few Acts of Parliament which do not 
contain provisions for its use. 

In this connection, the distinction between “delegated 
legislation’’ and “subordinate legislation” may also be 
explained. “The term “subordinate legislation” really 
includes law-making under the power of the Royal 
Prerogative as where the Crown legislates by Procla- 
mation or Order-in-Council for newly conquered or 
ceded Colonies. But delegated legislation, properly so 
called, may only be created under statutory powers, 
Nevertheless, whether the authority for subordinate 
legislation oe, in any particular instance, a statute or 
the Royal Prerogative, the person or body empowered 
to create the subordinate legislation is usually a part 
of the Crown, -and thus the law concerning the effect 
and control e. this legislation is administrative law. It 
may also be noted in passing that, the case of delegated 
legislation, the parent Act may provide for sub-delgation 
of powers conferred, but that sub-delegation is only 
lawful if expressly or implicitly authorised by the 
enabling Act.” 

The advantages of a system of delegated legislatiom 
which empowers ministers and other authorities to 
regulate administrative details after a Bill has become 
an Act, may be put thus : 

1. It shortens and clarifies Bills before Parliament, 
thus ambling it to deal with a greater volume of 
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business and to give fuller attention to matters of policy 
and principle which are its primary concern. 

2 . It encourages flexibility, for administrative 
details can be worked out as and when the necessity 
arises, with greater care and minuteness and with 
better adaptation to local and special circumstances 
than they can possibly be during the passage of a Bill 
through Parliament. 

3 . It is invaluable in an emergency, foi, - it is the 
means by which the legislature can dispense with its 
own deliberative procedure and aim the executive with 
powers to take immediate action. 

4. It provides a speedy, convenient and accurate 
means of giving effect to the policy of Parliament. 

In short, “the advantages of delegated legislation 
from the point of view of the Government arc those 
of speed, especially in emeigencies or in war-time the 
ability to deal with a technical subject-matter without 
having to explain the whole issue painstakingly to 
Parliament, and flexibility, in that regulations may 
be made, altered or rescinded as and when it is thought 
appropriate and without unnecessary delay ” 

“In effect it is open to Parliament to create any 
delegated legislative power it wishes, in whatever form 
and vest in whatever person or bod) it cares, for 
this is a power implicit in the sovereignty of Parliament. 
For example, it has sometimes conferred a power to 
impose taxation, or even to modify or adapt the parent 
Act or other Acts of Parliament, though Parliament 
will not normally do this without good reason. The 
most usual types of delegated legislation wh^h have 
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been provided for by statutes in the past can be 
tabulated without great difficulty and there is no reason 
to believe that Parliament will wish in the future to 
depart from its established practice. The main varieties 

are • (1) Local autority bye-laws. (2) Public 

corporation byelaws (3) Rules of the Supreme 

Court and the County Court, etc... (4) Ministerial or 
Departmental regulations .. (5) Orders made by the 

Monarch-in-Council.” Of these main varieties, those 
falling undei (4) and (5) arc the most important. 
Again, while the orders made by the Monarch-in- 
Council arc “similar in nature to Ministerial or Depart- 
mental regulations, but they are generally of wider 
national importance and the authority for their creation 
may stem from the Royal Prerogative as well as from 
Parliame.it. ' 

But though the system ot delegated ligislation has 
many advantages, it has not escaped criticism and some 
of the more i* ip^rtant points of criticism may be put 
as follows. 

First, delegated legislation clearly constitutes a 
“threat to parliamentary government if power is 
delegated to legislate on matters of general policy, or 
if so wide a discretion is conferred that it is impossible 
to be sure what limit the legislature intended to 
impose.” 

Secondly, the delegation of the power of imposing 
taxation has been particularly criticised on the ground 
of the vital connection between Parliament’s power of 
imposing taxation and its legal supremacy. 

Thirdly, the practice of sub-delegation of the power 
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to legislate has also attracted much unfavourable 
comments. For example, the Emergency Powers 
(Defence) Act, 1939, S. 1 (3) states that “Defence 
Regulations may provide for empowering such authori- 
ties, persons or classes of persons as may be specified in 
the Regulations to make orders, rules and byelaws for 
any of the purposes for which the Regulations could be 
made."*...£)n occasions this has resulted in legislative 
action at four moves from the parent Act, as when 
general licences were authorised under directions issuid, 
which directions were given under the authority of orders 
made under a Defence Regulation which in turn was 
made under the Act of 1939. Action at four removes 
from the direct authority of Parliament has been condem- 
ned as tending to postpone the formulation of an exact 
and definite law and as encouraging the taking of powers 
meanwhile in wider terms than may ultimately be 
required.” 

Fourthly, retrospective operation of some delegated 
legislation is also severely criticised. “To change the 
character of past transactions carried out on the faith of 
the then existing law is repugnant to the conception of 
the rule of law.” If, under compelling circumstances, this 
is to be done at all, “this should be done by Parliament 
itself— and not entrusted to delegated legislation, where 
there is no procedure apt for securing amendment of the 
new law.” 

Fifthly, there is criticism against what is called Henry 
VIII clause enabling a Minister to modify the Act itself 
so far as necessary for bringing it into operation. 

In shdrt, the practice of delegated legislatiqp has been 
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viewed with grave concern as a treat to constitutional 
government. This feeling of concern has received a most 
vigorous expression in the New Despotism of Lord Chief 
Justice Hewart (1928). In 1929, a Committee was set up 
under the chairmanship of the Earl of Donoughmore to 
look into the whole question. This Committee came to 
the conclusion that delegated legislation is “legitimate 
for certain purposes, within certain limits, and under 
certain safeguards.” It proceeded to make a number of 
detailed recommendations designed to provide the limits 
and safeguards deemed desirable. Most of these have 
been accepted and operate to-day as part of the system. 

In order to minimise the risks inherent in the system 
of delegated legislation, that delegated legislative powers 
might not supersede or weaken parliamentary govern- 
ment, such powers are normally delegated to the King- 
in-Council, or to authorities directly responsible to 
Parliament, to Ministers of the Crown, to Government 
Departments for which Ministers are responsible or 
organisations -hose legislation is subject to confirmation 
or approval by Ministers who thereby become responsi- 
ble to Parliament for it. Moreover, the Acts of Parlia- 
ment by which particularpowers are delegated frequently 
provide for some measure of parliamentary control over 
the legislation made in exercise of them. There are 
cases in which an instrument must be approved by 
Parliament or the House of Commons before it can 
have permanent operation or in which Parliament or 
the House of Commons can secure the annulment of 
an instrument by a resolution passed within a certain 
number jaf days of the instrument being laid before it 



332 Help to the Study of M. A. Political Science 


and others in which drafts of proposed instrument* 
must be laid before Parliament or the House of Commons 
before they are made and must then be subject to either 
an affirmative or negative resolution. 

As a further safeguard, the parent Act generally 

defines the precise limits of delegated legislative powers 

and if these limits are surpassed, the courts can be 

moved to declare that the action taken is ultra vires* 
* 

Certain Acts also require direct consultation with 
organisations which will be affected by delegated legisla- 
tion before the making of such legislation. “Again, 
the Statutory Instruments Acts, 1946, provides that all 
statutory instruments shall be published by the Sta- 
tionery Office after they have been made. Where any 
statutory instrument is required to be laid before Parlia- 
ment after being made, the published copies must 
contain the date on which it came or will come into 
operation,... any person charged with an offence under 
a statutory instrument has a good defence if he can 
prove that the instrument had not at the time of the 
offence been published by the Stationary Office, unless 
reasonable steps had been taken to bring the instrument 
to the notice of the public, the person charged or 
persons likely to be affected by it.” 

To conclude, while it is true, as some argue, that 
real danger lies in volume and character of delegated 
legislation, that it can invade and some say, has already 
invaded the sphere of Parliament, that no standardisa- 
tion of practice or the use of procedural device can alter 
the fact that delegated legislation essentially threatens 
the principle of sovereignty of Parliament and JRule of 
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Law, at the same time it has to be accepted that the 
criticisms can only be met by abandoning the practice 
altogether, there being and the critics being unable to 
suggest any safer alternatives. Thus the danger and 
the necessity must both be accepted. And in the cir- 
cumstances the remedy, if any, lies in the hands of 
Parliament itself which can at anytime withdraw the 
powers it has delegated. 



